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SUMMARY

M. F. Selivon
The state and main tendencies of the development of the international 

commercial arbitration in Ukraine
The article analyzes the realization of state policy in the Ukraine in the sphere 

of arbitration in two main directions: legislative regulation of international 
commercial arbitration institutions’ status and activity and carrying out 
assistance and control functions. The article summarizes the practice of state 
courts in the realization of the above–mentioned functions, traces the main 
tendencies in the development of legislation and interaction of the arbitration 
institutions with the judicial branch, and highlights the activity of the ICAC 
and MAC at the UCCI — the main arbitration institutions that consider foreign 
economic disputes in Ukraine.

Keywords: international commercial arbitration, arbitration law, judicial 
control, ICAC and MAC at the UCCI.

M. К. Suleymenov
Legislation of the Republic of Kazakhstan on international commercial 

arbitration and mediation
The article considers the main provisions of the legislation of the Republic of 

Kazakhstan on international commercial arbitration and mediation, in particular, 
issues of competence, appeal and enforcement of international arbitration awards. 
The amendments introduced to the Law On International Commercial Arbitration, 
as well as the Law On Mediation of 2011 are being discussed. The author also covers 
the activity of arbitration courts in the Republic of Kazakhstan.

Keywords: arbitration, immunity, alternative dispute resolution, mediation, 
improvement of the legislation, Kazakhstani International Arbitrage.

M. P. Bardina
On non–state regulation of the activity of international commercial arbitration
A number of questions of organizing the activity of international commercial 

arbitration, left beyond the sphere of legislation and international treaties, become 
the subject of non–state regulation, which is elaborated by various authoritative 
international organizations. These documents can be helpful in ensuring favorable 
regime of international commercial arbitration if the parties fully or partly agree 
to apply them to the consideration of their dispute enjoying their freedom in 
organizing arbitration proceedings.

Keywords: International commercial arbitration, non–state regulation, 
UNCITRAL Arbitration Rules, UNCITRAL Notes on Organizing Arbitral 
Proceedings 1996, IBA Rules on taking the evidence by International Arbitration 
2010, IBA Guidelines On Drafting the International Commercial Arbitration 
Clause 2010, International Law Recommendations on Ascertaining the Contents 
of the Applicable Law in International Commercial Arbitration.

I. N. Marisin
Competence of Arbitration Tribunals in the USA and Europe (United 

Kingdom, France)
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The article analyses the competence of arbitration tribunals in USA, United 
Kingdom and France, as well as the actual implication of arbitrability of disputes 
in foreign jurisdictions for Russian courts.

Keywords: pro–arbitration approach, arbitrability, arbitration tribunal, USA, 
France, UK.

Yu. N. Kolmozev
Electronic arbitration: procedural and technical aspects of application of 

videoconference communication and electronic exchange of documents in practice 
of arbitration courts

The article deals with the unique experience of consideration of cases, having 
all materials in the electronic format, in the videoconference communication mode, 
and some procedural peculiarities of use of information and telecommunication 
technologies in the activity of the “Gazprom” Arbitration.

Keywords: arbitration, “Gazprom” Arbitration, videoconference communication, 
electronic exchange of documents, confidentiality principle.

A. A. Kryzhanovskaya
Electronic arbitration in the “Gazprom” Arbitration. Legal accompaniment 

of the project
The article is devoted to the peculiarities of the organization of electronic 

legal procedure in the “Gazprom” Arbitration. Legal and program and technical 
means, providing confidentiality of the process, are described. The author suggests 
his own vision of the problems and perspectives of the legal accompaniment of 
the IT–projects.

Keywords: electronic legal procedure, protected electronic exchange of 
documents, electronic digital signature.

Ju. V. Popelysheva
Derivative Actions of Shareholders of a Company and International Arbitration 

Proceedings
The article examines the consequences of derivative actions brought by 

shareholders of Russian companies before Russian courts to hinder arbitration 
proceedings based on contracts concluded by such companies. The author also 
analyses possible solutions to the above–mentioned issue.

Keywords: arbitration, derivative action, abuse of right public policy, recognition 
and enforcement of an award, piercing of a corporate veil, anti–suit injunction, 
standing.

N. G. Vilkova
From the Practice of investment arbitration with participation of the CIS 

countries
In the article the most important aspects of settlement of investment disputes 

with participation of the CIS States are analyzed. The key problems are emphasized. 
It is offered to draw more attention to this special kind of arbitration. Some vital 
problems on investment arbitration are discussed, such as broad definition 
of foreign investments, different approaches of international agreements and 
arbitrators to the definition of a nationality of a foreign investor — legal person, 

SUMMARY
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extensive interpretation of the implementation of the most favored nation 
treatment and “umbrella” clause.

Keywords: investment arbitration, investment dispute, Convention on the 
Settlement of Investment Disputes between States and Nationals of Other 
States (the ICSID or the Washington Convention), Bilateral investment treaties, 
International Centre for Settlement of Investment Disputes (the ICSID), Arbitration 
Institute of the Stockholm Chamber of Commerce, UNCITRAL Arbitration Rules, 
parties to the dispute: a state and a foreign investor, criteria of nationality of a 
foreign investor, nature of the dispute (legal dispute arising directly out of an 
investment), definition of foreign investments, expropriation, applicable law, most 
favored nation treatment , “umbrella” clauses, International Centre for Settlement 
of disputes attached to the Economic Court of CIS Countries.

Yu. S. Chernykh
The transparency in investment arbitration related to the Ukrainian context
The present article highlights the issues on the transparency in investment 

arbitration related to the Ukrainian context. The recent arbitration awards 
rendered by ICSID have triggered considerable interest in the Ukraine. The 
balanced approach to be adopted will take into consideration both the interests 
of the participants of the arbitral proceedings participants and the increased 
requirements of transparency.

Keywords: arbitration, investment arbitration, transparency.

V. N. Anurov
Cause of action as one of the aspects of a jurisdictional test applied in 

investment arbitration
A set of new legal instruments has been elaborated in investment law since 

investment disputes emerged. Arbitrators and special legal literature have focused on 
such instruments to the detriment of conservative procedural principles. The cause of 
action test is one of those principles that can be considered as unfairly forgotten or at 
least deprived of the bygone significance in settling jurisdictional issues.

However, arbitral tribunals can not merely ignore the cause of action test, 
particularly when they are facing the respondent’s arguments regarding distinction 
between contractual claims and Bilateral Investment Treaty claims or putative 
identity of them deriving from invoking other alternative dispute resolution 
mechanisms.

This report examines various approaches to the cause of action test being 
applied by arbitral tribunals in investment disputes.

Keywords: investment arbitration, cause of action, jurisdiction, ICSID.

O. Yu. Skvortsov
Arbitration trial as a form of justice: a stage of development of new ideas 

related to the the Resolution of the Constitutional Court of the Russian Federation 
of May 26, 2011 № 10–P

The article is devoted to the discussion of the idea of arbitration as a form of 
justice. Such discussion is based on the Resolution of the Constitutional Court of 
the Russian Federation.

Keywords: arbitration, justice.

SUMMARY
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R. M. Khodykin
Independence and Impartiality of Arbitrators in Investment Disputes
The article examines the concepts of the independence and impartiality of 

arbitrators as applied to investment disputes. Aside from general comments on 
independence and impartiality, the recusal of arbitrators on the basis of citizenship, 
employment with a government agency, or an arbitrator's representation of the 
interests of another member state to an international treaty are addressed.

Keywords: arbitration, independence and impartiality of arbitrator, citizenship 
of arbitrator, ICC Arbitration Court, London Court of International Arbitration, 
Arbitration Institution at the Stockholm Chamber of Commerce, ICAC, Model Law 
on International Commercial Arbitration, ICSID.

Radu Bogdan Bobei
Some remarks with regard to the developing content of the arbitration 

agreement. Expert Arbitration procedure
This article is dedicated to the Expert Arbitration procedure as а part of 

amicable settlement procedure in Romania. This pre–arbitral procedure is carried 
out by an independent Expert and its results may be used basically for clarifying 
the issues in disagreement.

Keywords: Romania, Expert Arbitration procedure, amicable settlement of the 
dispute, Arbitral Tribunal, Expert Arbitration clause, fact and law issues.

M. L. Razumova
The principle of priority of the agreement on intermediary procedure in the 

arbitration court
The basic signs of a principle of the right with reference to principles of 

arbitration trial are covered. The author considers that inadmissibility of arbitration 
trial in the presence of the agreement on intermediary testifies to occurrence of  
a new principle — a principle of priority of the agreement on intermediary.

Keywords: principle, arbitration, trial, court, procedure, intermediary, the 
agreement, complex.

E. N. Ivanova, O. A. Andreeva
The Specific of Mediation in Court. The Saint–Petersburg Mediators’ Experience
In the article the specific features of mediation connected with court disputes 

resolution are considered. A more than two–year experience of mediators in 
Saint–Petersburg courts is analyzed. The potential problems accompanying wide 
mediation implication in court practice, which may reduce trust to mediation as 
ADR method and resist its efficiency, are revealed.

Keywords: court mediation, styles, mediation approaches, problem of directivity, 
process, mediator’s intervention, dispute resolution efficiency.

M. S. Arsanukaeva, A. K. Khalifaeva
Arbitration Courts in mountainous regions of Northern Caucasus in the second 

half of the 19th — early 20th centuries
The article focuses on the insuddiciently explored subject of creation and 

activity of arbitration courts in some mountainous areas in the north–east of 
the Caucasus in the second half of the 19th — early 20th centuries. Such issues as 

SUMMARY



ТРЕТЕЙСКИЙ СУД

8

jurisdiction, court, trial procedures and execution of decisions are researched and 
the ways to reform the arbitration are revealed.

Keywords: judicial system, courts of arbitration, court examination, Russian 
legislation, adat, the sharia.

M. K. Teunov
Problems of introducing arbitration courts in Soviet Kabardino–Balkaria
The article covers the hidden pages of national law system, the problems of 

introducing arbitration courts as specific courts aimed at substitution of local 
administrative committees in the Soviet Kabardino–Balkaria. At that very period 
in Kabardino–Balkaria Soviet court system was formed, with arbitrations as 
its necessary part. Taking into account the meaning of court reform held in the 
country, the study of experience of their practice in Kabardino–Balkaria in multi–
jurisdictional system is supposed to be topical.

Keywords: court, justice, jurisdiction, reform, system.
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ДОРОГИЕ ЧИТАТЕЛИ!

Выпуск журнала содержит два информационных блока. Первый — знакомит 
читателя с материалами международной научно–практической конференции 
«Международный арбитраж и медиация в странах СНГ и США», прошедшей 
в конце июня в Санкт–Петербурге. Во многом успеху форума способствовали 
присутствие большого числа известных российских специалистов, зарубежных 
гостей и, конечно же, неповторимая аура великолепного Таврического дворца.

Представление на страницах «ТС» докладчиков конференции, перерабо-
тавших свои выступления в полновесные статьи, показывает нарастающие 
внимание юридического сообщества к проблематике альтернативного разре-
шения споров, что также подчеркивает приветствие, направленное участникам 
конференции Председателем Конституционного Суда РФ В. Д. Зорькиным.

Второй блок открывает, а точнее продолжает (см. № 3/2011) подборка мате-
риалов по теме, связанной с историческим для третейских судов страны Поста-
новлением Конституционного Суда РФ № 10–П от 26 мая 2011 г., обозначившим 
конституционность положений отечественного законодательства о третейском 
разбирательстве. Одна из проблем, затронутых постановлением, связана  
с достаточно известной и длительной дискуссией о прерогативе осуществления 
правосудия государственными судами или, говоря по–другому, о возможно-
сти или невозможности осуществления правосудия третейскими судами. На 
этапе активизации роли права в общественной жизни России, казалось бы, из-
вестный постулат о примате в этом вопросе государственного суда высветился  
в новом ракурсе и был сформулирован в мнении судьи КС РФ К. В. Аранов-
ского. Анализ этой, на первый взгляд, чисто теоретической проблемы показан 
в захватывающей своим темпераментом статье О. Ю. Скворцова.

Подготовка КС РФ текста постановления значительно обогатила россий-
скую теорию третейского разбирательства. Были подготовлены исследования, 
за которыми стоят ведущие правоведы России. В этом номере представлены 
экспертные заключения Торгово–промышленной палаты РФ, Российского 
союза промышленников и предпринимателей, Российского Центра содействия 
третейскому разбирательству, Председателя Третейского суда для разрешения 
экономических споров при ТПП РФ Е. А. Суханова.

Этими материалами мы еще не закрываем данную тему, поскольку до 
настоящего времени на рассмотрении в ВАС РФ (вот уже 1 год и почти 8 ме-
сяцев) находится дело (№ А65–9868/2009–СГ5–52), послужившее основанием 
для запроса в КС РФ. Об этом читайте в следующем номере, а в этом Вы также 
найдете актуальным статьи по проблематике международного коммерческого 
арбитража, историческом развитии третейского разбирательства в кавказ-
ском регионе, судебного примирения (впервые публикуется акт государствен-
ного суда об утверждении медиативного соглашения на стадии апелляцион-
ного обжалования и исполнения судебного решения).

Заслуживает внимание информация о собрании третейских судей в ТПП РФ, 
официальных комментариях (Минэкономразвития) к закону о медиации, создании 
объединения третейских судов — некоммерческого партнерства «Национальная 
третейская палата» и другие материалы номера.
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