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SUMMARY

A. E. Sherstobitov

Prospects for further development of alternative forms of consideration of
civil disputes

This article gives a comment on the decision of f the Constitutional Court of
RE adopted on 26 may 2011 MNe 10-P «In a case testing the constitutionality of s. 1
art. 11 of Civil Code RE; s. 2 art. 1 of Federal Law «On arbitration courts in Russian
Federation», art. 28 of Federal Law «On state registration of rights to immovable
property and transactions with it», s. 1 art. 33 and art. 51 of Federal Law «On
hypothec (mortgage)» in connection with the request of the Supreme Arbitration
Court RF». Based on the analysis of this decision is the general conclusion that its
importance and the role expressed in its legal position for the further development
of the arbitration authorization form civil disputes, as well as other alternative
forms of consideration is extremely important and useful.

The Constitutional Court of the Russian Federation, first of all, determined that
the agreement to refer the dispute to an arbitral tribunal is the realization of the
right to freedom of contract, pursuant to a voluntary decision of the arbitral tribunal
is the proper implementation of the relevant civil law contract, the decision of the
arbitral tribunal has voluntarily executed, shall be subject to compulsory execution
on the basis of the competent court of a writ of execution. Second, it emphasized that
the approach based on the identification of public law disputes and civil disputes, a
decision which entails the registration of rights to real property, does not consider
the constitutional and legal nature of the relationships. Mandatory registration of
rights to immovable property and transactions can not be regarded as a circumstance
precluding the possibility of disputes over the transfer of immovable property for
consideration by the arbitration courts. Third, quite accurately expressed as a
position on the fact that the arbitral tribunal shall have the right to resolve disputes
relating to third parties not involved in the arbitration agreement. Such individuals
have to protect their rights the same legal tools that are intended to protect against
violations committed in deciding the state court.

Keywords: commentary, Constitutional Court of RE, arbitration authorization
form civil disputes, arbitral tribunal, alternative forms of consideration, agreement
to refer the dispute to an arbitral tribunal, freedom of contract, voluntary decision
of the arbitral tribunal, enforcement of the decision of the arbitral tribunal, court of
competent jurisdiction, the writ, the state registration of rights and transactions,
real estate, a third party not involved in the arbitration agreement.

0O.Yu. Skvortsov

The doctrine of independence of arbitration

The article is devoted to problems of independence of arbitration.
Keywords: Independence of arbitration.

M. E. Morozov

Impartiality and independence of arbitration courts in Russian judicial practice

The article covers the problems of impartiality and independence of arbitrators
and gives the analysis of the existing judicial practice. The author comes to a
conclusion that breaking the principles of impartiality and independence is the
very reason for negative attitude to arbitration courts in Russia.

TPETEUCKUI [8Yil



SUMMARY 5

Keywords: arbitration trial, impartiality, independence, principles of the
arbitration trial.

Niklas Lindstrém

Challenges to Arbitrators. Decisions by the SCC Board during 2008-2010

According to the Arbitration Rules of the Arbitration Institute of the Stockholm
Chamber of Commerce as well as the Rules for Expedited Arbitrations of the
Arbitration Institute of the Stockholm Chamber of Commerce, every arbitrator
must be impartial and independent. If circumstances that give rise to justifiable
doubts as to an arbitrator’s impartiality or independence exist in a specific case,
a party may challenge the arbitrator. Each year the secretariat of the Arbitration
Institute of the Stockholm Chamber of Commerce receives various challenges
to arbitrators. This article reviews SCC Board decisions regarding challenges to
arbitrators during 2008-2010. The article is divided into four main sections, of
which the first two briefly overview the relevant legislation and rules, the third
puts forward the relevant SCC statistics and the fourth includes a presentation of
cases in which the SCC Board has made a decision on a challenge to an arbitrator.

Keywords: arbitration, arbitrator, Arbitration Institute of the Stockholm Chamber of
Commerce, challenge, challenge to arbitrator, SCC, SCC Rules, Swedish Arbitration Act.

D.Ya. Lenchinenko, O. Z. Abolonina

Practice of the Constantly operating arbitration court at joint-stock company
«The Legal society a Themis», 2010

The Constantly operating Arbitration court at Joint—Stock Company «The
Legal society a Themis» was formed in January, 2005. In 2010 consideration of the
disputes connected with credit contracts was continued.

In the present review we want to draw the readers’ attention to the disputes
containing unusual declared requirements, and also disputes arising from other
contracts, besides the credit ones.

Keywords: arbitration court, practice.

A. E. Solokhin

Features and prospects of judicial mediation in Russia

The author researches the features and problems of conciliation of the parties
with participation of court in the arbitration process, analyzes the barriers on
the way of development of conciliation procedures in Russia, and comes to a
conclusion that the existing barriers are surmountable, primarily by introduction
of the institute of judicial mediation.

Keywords: mediation, law on mediation, court mediation, draft law of Superior
Court of Arbitration.

D. L. Davydenko

Assistance to conciliation of the disputing parties in Western Europe:
enforcement of settlement agreements

The article deals with the issue of enforcement of settlement agreements in
law and practice of certain European states, particularly in France, England,
Germany and Italy. The article also contains an analysis of this issue as provided in
the EU Directive on Mediation in Civil and Commercial Matters adopted in 2008,
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as well as the UNCITRAL Model Law on International Commercial Conciliation.
A notable feature of the article is a detailed analysis of French case law on the
enforcement of settlement agreements reached when no litigation is pending.

In many European legal systems there are legal mechanisms of rendering
directly enforceable out—of-court settlement agreements. Such agreements,
whether they are made with involvement of a mediator or not, can with the parties'
consent be endowed with executory force (rendered directly enforceable) by act of
a court or a notary public. For the development of amicable dispute resolution in
Russia it is important to establish similar mechanisms of expedited enforcement
of settlement agreements (both resulting from mediation or not) in Russian law.

Keywords: mediated agreement, enforceability, expedited enforcement,
settlement agreement, foreign law, mediation, French case law, European law.

0O.V. Allakhverdova

Mediation Potential in Business Dispute Resolution

Mediation as an alternative to the court system is of great interest in conflict
resolution. The article considers wide possibilities of mediation in business. Mediation
can be used in such domains as proprietary company management, accepting mergers,
making important administrative decisions, small family and partnership settlements,
debt collection, and in any sphere with possible confrontation and conflict.

Keywords: mediation, business areas, conflict, dispute resolution, mediation
in business.

E. A. Smolyannikova

«Promoting alternative dispute resolution» programme performed by the
American bar association in the RF, overview

The article presents general overview of the programme on ADR, performed by
the American bar association in Rostov—on—-Don in cooperation with the District
court of the Rostov region. The author analyses challenging experience of the Centre
and describes possible ways of avoiding difficulties that a mediator can face in the
beginning. The article points out several problems preventing the development of
mediation in Russia and suggests approaches that could help to move forward.

Keywords: mediation, conciliation, dispute resolution, procedure, parties to a
conflict, mediation agreement.

E.V. Popadenko

The legal basis for the development of mediation procedures in criminal cases

The articles provides an integrated scientific understanding of the development of
mediation in criminal proceedings, and examines the experience of the experiments
on the introduction of mediation in criminal proceedings at the regional level.

Keywords: mediation, conciliation procedure, victim.

A. 1 Zaitsev

Arbitration memorandum in the negotiated charter of the Russian princes of
the 14th-16th centuries

The article is devoted to the arbitration memorandum in the negotiated charter
of the 14"-16" centuries.

Keywords: negotiated charter, arbitration memorandum, approval, properties
of the solution, jurisdiction.
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JUCKYCCHA O COAEPKAHUH
NPUHIUIIA HE3ABUCUMOCTH
1 OECIIPUCTPACTHOCTH
TPETEUCKUX CyJeM

. B. CEBACTbAHOB, rnaBHbIn pefaKTop XXypHana
«TpeTencKum cyp»

B sTom HOMepe «TC» MbI 3aBepIIiaeM II0L00PKY MaTep-
aJIOB TIO TeMe «apOUTPabMIBHOCTE CIIOPOB O HEJBUZKMMOM
mmytiectBe B cBeTe [TocranoByenns KC PP Ne 10-II ot 26.05.2011» n mpencras-
JAeM BHUMAaHMIO YuUTaTesel mpodeccuonaabable MHeHUA: E. A. BunorpagoBoii
n A. A. KocTiHa 110 CyIIIeCTBY JaHHOM TPo6JIeMbI, 8 TaKKe KOMMEHTaPUil K TEKCTY
ITocranoBienns A. E. lllepcrodoutosa.

B centabpe Ha 3acemanum Ilpesuanmyma Briciiero Apbourpazkaoro Cyna PO
TIOCTaBJIEHA JIOTMYECKAA TOYKA B PACCMOTPEHNM ABYX CBA3AHHBIX et (Ne A65-9867
u Ne A65-9868), mocary>KuBIIMX OCHOBaHMEeM i obparttienna BAC P® c zampocom
B KC P®. B pesysbrare cyneOHbIe aKThI HUKECTOAIIMUX CYI0B — ApOUTPasKHOTO
cyzna pecyoamky Tataperan u PefepatbHOr0 apOuTpakHoro cyza IIoBosKCKOro
OKpyTa — OCTaBJIeHbI 6e3 N3MeHeHN .

B xope caymraaua! qokmaguuk (T. H. HemrtataeBa) otMeTnsa JOMOJIHUTEILHY IO
JleTaJlb, MMEBIIIYIO MECTO B IIPAKTMKE TPETEVCKMX CYZOB M B JaHHOM ciydae. OHa
yKazaJja Ha HeBO3MOXKHOCTb PACCMOTPEHMS B TPETEVICKOM CyZe criopa ¢ 6aHKOM,
COTPYAHMK KOTOPOI'O BBICTyIIaeT B KadeCTBe TPETeICKOI0 CyAbJ, COCJABIINCH
Ha HapylleHue becnpucmpacmuHocmu npu pazpeweruy cnopa. CMbICI IIO3UIINNI
fAceH: «<HuKTO He MOzKeT OBITH Cyzibell B COOCTBEHHOM Jieiiex». VI Bce Ke IlojiaraeM,
4TO cJefyeT YTOYHUTH COLepzKaHMe ¥ HaMMeHOBaHMe IIPMHINIIA, OTMeYeHHOTO
T. H. HerrrataeBoii, IOCKOJIBKY pacIIMpUTENIbHAA TPAKTOBKA IIPMHIMIIOB TPETEN-
cKoro pasbmpaTesbCcTBA MOZKET IIPMBECTY K BOSHMKHOBEHMIO JIOIIOJHUTEIbLHBIX
mpobJieM B Pa3BUTMM TPETENICKOTO pa3bupaTesbcTBa B HAIllell CTpaHe ¥ HAYAJIY
HOBOJI JOJITOCPOYHO AVICKYCCHUM O IIpefesiaxX KOHTPOJBHBIX IIOJIHOMOYN KOMIIe-
TEHTHBIX TOCY/IaPCTBEHHBIX CY/OB B 9TOM 00JIaCTH.

TeM caMbIM, 0003HAUY€H «HOBBIII TPEH» B YCHJIEHUN KOHTPOJbHBIX MOJHO-
MOYNI KOMIIETEHTHBIX CyOB 32 HeATeJbHOCTHIO TPETEMCKNX CYAOB, UTO yXKe
HAXOAWUT CBOEe BBIPAXKEHME B IIPAKTUKE TOCYLAPCTBEHHBIX apOUTPasKHbIX CYIOB.
IeTasbHBIN aHAIN3 CKJIAIbIBAOIIElCA CyneOHO MPAKTUKM IIPEICTABIIEH B 0630pe
0. 10. Ckeopuora 1 ctatbe M. 3. Mopo3oBa.

Co cBoell CTOPOHBI JIUIITH OTMETHM BasKHOCTb TOTO 00CTOATENILCTBA, UTO PN
XapaKTePYUCTMKE TOTO VIV MHOTO IIPYHIINIIA TPEeTeCKOro pa3bupaTesbcTBa Heob-
XOAMMO IPMHMMATh BO BHMMAaHME YHUKAJbHYIO IIPAaBOBYIO IIPMPOAY MHCTUTYTOB
(cmoco60B) asbTepHATUBHOTO paspelrieHns cropoB (APC) n ux comepzkaTesbHOe
OTJIMYMe OT ONHOMMEHHBIX IIPMHITMIIOB I'OCYLapCTBEHHOTO CYLOIIPON3BO/ICTBA.

B xagecTBe MIIIOCTPAIMY 3a4aAMMCA BOIIPOCOM: MOKeT Ju OBITH obecrie-
qeHa 6eCIIpPMCTPACTHOCTD ¥ HE3aBUCUMOCTD TPETEeNCKMX Cyieil Ipy o0palieHnn

! BupneorpaHcaaima 3acenanusa Ilpesuauyma BAC P® npeacraBiena Ha: http://www.youtube.com/
watch?v=wMsqc6qRnKA (mara moceriennsa — 25.10.2011).
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8 OBPALLEHUE K YUTATENAM

B TpeTeVCKMII cyJ opraHM3aluy, ero co3nasieil? JIjga oTBeTa Ha 2TOT BOIIPOC
cJenyeT YTOYHUTH, YTO IIPEACTABJIAECT CO0O0IT IIOHATUE «TPeTeiicKuil cyn»? Ecan
TPETENICKUIL Cy]] — 3TO COCTAB apOUTPOB (HE3aBUCUMBIX U 0€CIIPUCTPACTHHIX), TO
BO3MOZKHOCTBb 0OpAaIIleHNs B TPETEVICKMII CyJ OPTaHM3aAIMY—YIPeaNTeNs JOKHA
COXPaHATHCA B IOJIHOM Mepe. C APyToil CTOPOHBI (II0 3aKOHY), TPETEICKUI CY
He VIMeeT OTJIeJIbHOJ OT CO37aBIlIell ero OpTaHN3aImMy IPaBoCcybBEKTHOCTY I, II0
cyTn, camBaercs ¢ Heit. Kazanocs 661, Ipy 9TOM TPAKTOBKE KOMIIETEHIA TPeTel-
CKOTO Cy/ia MOZKeT OBITh ITOCTaBJIeHa 1oz coMHeHre. OTHAKO 9TO He TaK, IIOCKOJIbKY
B 3aKOHOZIATEJIbECTBE Pedb yieT 06 obecrieyeHN He3aBUCUMOCTY U OeCIIpUCTPacT-
HOCTHU UMEHHO mpemetucKux cyoei, a He mpemeucKozo cyoa KakK MHCTUTYIIVIOHHOTO
obpazoBaHMA.

Crout TakKe HAIIOMHUTB, 9TO paHee pOCCI/IﬁCKI/IMI/I KOMIIETEHTHBIMM CydaMI
yzKe (POPMIMPOBAJICEH IOAXObI, II0O3BOJIAOIIIE YACTUYIHO IIpeHeOpeyus 6a30BBIMM
IPYHIMIIAMY TPETeVICKOTO pa3bMparesbCcTBa MM, HA000POT, Ype3MepHO PacCIIy-
PUTH UX TPAKTOBKY. OTO, HAIIpMUMep, BbIpazkaJjoch B OTCTYILJIEHMM OT OKOHYa-
TeJIBHOCTY apOMTPasKHOTO pellleHyd, BO3MOKHOCTM OCIIAaPMBAHMA TPETEICKOTo
pelIeHnd JuiamMu, He y49aCcTBOBABIIIMIMY B TPETEICKOM pas30bmparesbCcTBe, pac-
IIMPUTEJIbHOM TOJKOBaHUM TaK HA3bIBAa€MbIX OCHOBOIIOJIATraOIMX IIPUHIIMIIOB
POCCUIICKOTO IIpaBa M IIPOYeM.

Bos3mozxkHo, TosToMy B Iyrazax 3apy0esKHbBIX KoJuier Poccus He sBJsgeTCA TeM
MECTOM, TJIe CO3/JaHbI BCe HEOOXOAMMBbIE YCIIOBUA 1A dPPEKTUBHOTO 1 CTAOMIILHO -
ro (pyHKIMOHMPOBaHUA apburpazka. B 3101 cBA3M IPUHINIINAIIBHO BasKHA MHUIM-
atnBa Poccniickoro HammonasisHoro Komurera MezKyHapOXHOM TOPTOBOM AJIAThI
(ICC Russia), BBICTyIMBIIIETO OCHOBHBIM OPTaHM3aTOPOM IIOJIHOMACIITaObHOTO
yccIenoBaHusA (0Ipoca), HalIPaBJIEHHOTO Ha BBIABJIEHNE KIIFOUEeBbIX IIPobJeM pas-
BUTMA MeKIYHaPOJHOTO KOMMEPYECKOT0 apOuTpazka B Halllell cCTpaHe, KOTOPBI
IIPOBOANTCS B IIPEAABEPMI MEKAYHAPOIHOM HAYYHO-IIPAKTUIECKO KOH(epeHI
«Poccua kak MecTo apbuTpazka: 3a ¥ OpoTUB». VIHpopMaIma 06 3TMX MepoIpu-
ATUAX, B TOM 49MCJIEe TEeKCT UCCHAEA0OBAaHNA O IIPEAIIOYTEHMAX B MEXKAYHAPOAHOM
apbuTpazke ¥ aHKeTa, IIPeJICTaBJIEHbI B 9TOM HOMepe KypHAJa.

IIo mepe pazeutna APC B Poccmy 9acTo BO3HMKAKOT BOIIPOCHI, TPeOyIoIIe pa-
IYIOHAJILHOTO OCMbIcseHus. IIpencTaBisgercs, 9TO OOJIBIIHCTBO IPOoOJIeM IIpaKT-
YEeCKOIr'o, HOPMaTMBHOTO M IOKTPVMHAJBbHOI'0 IIOPAAKa MOZKHO pellIaTh, He JOBOAA UX
JI0 KpUTUYECKO TouKM, 6e3 obpallleHnsa B caMble BBICOKME CyneOHbIe MHCTAHINN,
a C IIpUBJIeYEHVEM BeIyIINX POCCUIICKNUX ¥ 3apy0ezKHBIX dKCIIEPTOB B 00JacTn
APC. TakuM 00pa3oM, B HACTOAIIlee BpeMsA CYII[eCTBYeT HACTOATEJIbHAA NOTPeb-
HOCTb B CO3/IaHVY HAYYHO-JCCJIEI0BATEIHCKOT0 IIEHTPA, 3aHNMAIOIIerocsi KOHIIeIl-
TyaasHbIM pazsutueM APC B Halei cTpane.
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