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SUMMARY

M. Yu. Savransky

Need a Revolution in the Russian Arbitration?

The article includes the critical analysis of the draft law involving reform of the
arbitration in Russia that has been performed to the public discussion. The author
describes the necessity to consider the native tradition of arbitration experience of le-
gal regulation of relations in the respective countries with a favorable arbitration for
legal climate, as well as the possible negative implications of the lack of legislation.

Keywords: Arbitration reform, International arbitration, Improvement of the
dispute resolution law.

M. E. Morozov, D. A.Volosov

Five questions to reform of arbitrage

The article is written in the context of Scientific-consultative Committee activi-
ties within National Arbitrage Chamber devoted to expertising and preparing ob-
servations and proposals related to draft of federal law “About court of arbitration
and arbitrage (arbitration) in Russian Federation” and complex of associated draft
laws. Five main, in authors judgment, defects of realizing reform are emphasized
and analyzed in the article. They are: the institution of resolving system of establish-
ment of court of arbitration with hardly practicable requirements, unsettled conus-
ance of arbitration tribunal, foreignness of draft law’s conceptual terms and some
mistakes in using law-terms, absence of conceptual comprehension of arbitration
court’s legal nature and complication of arbitration in practice.

Keywords: arbitration court, reforming of the arbitrage legislation, draft law
devoted to arbitration courts.

A. I Muranov

In support of the arbitration draft bills from the Ministry of Justice

This article focuses on analysis of the language and philosophy of the draft bills
for arbitration prepared by the Russian Ministry of Justice in January 2014. It is well
known that inland regulation for domestic arbitration is old fashioned, while there
are a lot of problems in Russian arbitration sphere. The draft bills attempt to improve
this situation by proposing different serious measures and by establishing common
standards for domestic and international commercial arbitration in Russia, pulling
up the former to new level. After publication of the draft bills there began immedi-
ately a storm of critiques against them. The article as a single voice in support of the
draft bills explains their ideology and demonstrates that they are quite reasonable
in specific Russian realities while critiques in general are ill-founded and driven
by unjustifiable economic interests inherent for critics. At the same time the article
shows some serious deficiencies in the draft bills, especially in the light of WTO law,
and proposes new steps to make the arbitration reform even more effective.

Keywords: Russian regulation for arbitration; numerous problems in arbitration
sphere; need for a reform; the draft bills for arbitration sphere; critiques for the draft
bills; silence of critics; voice for the draft bills; freedom and control by the state;
economic interests of all involved; deficiencies in the draft bills in the light of WTO
law; special undesirable status of ICAC and Chamber of Commerce and Industry;
need for establishing by law of minimal share of arbitrators’ fees in total arbitra-
tion fees; the draft bills as “deceive the eye” texts; unlikeliness of passing the draft
bills in the Parliament.
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3aKOHOIIPOEKTHI

0 TpeTercKou pedopme —
KPHTHKA TPETEHCKOTO COOOIECTBA
Poccuu

PoBHO 45 pHell nJid MOATOTOBKM 3aMeYaHUI U IIpen-
JIOYKEHUI B CBA3M ¢ 0OHAPOJOBAHMEM ITAKETa 3aKOHOIIPO-
EeKTOB II0 TpeTelickoil pedopme mctekygo 3 mapra 2014 r.
TeMm caMbIM, 3aKOHYMJICA CBOETO POZA IIePBbIN 3Tal 00I1IeCTBEHHOI'0 00CYKIeHN . ..
Tpereiickoe coobIIIECTBO CTPAaHbI HE OCTAJIOCH 0E3yJaCTHBIM M CEJIAJI0 BCe BO3-
MO3KHO€, 4T00bI moMoub MuHiocTy Poccuu cripaBUTHCSA € TTOCTaBJIEHHO TTepe] HUM
3anadeii... CBOM MCKPEHHME TIPEJIOKEHUA ¥ MTPUHIUMIINAJIbHbIE 3aMeYaHuA Ha-
IpaBUJIM BCe U3BECTHBIE poccuiickue 06pa30BaHMsA, TaK UM MHAYUE IPUBETCTBY-
forme uaern 3PEPEKTUBHOTO Pa3BUTKUA TPETENCKOT0 pa3bupaTesbCTBA B CTPAHE:
TIIII PP, PCIIII, PIICTP, MITA, HTII, 5CTC, PAA (opraumzanuu mepedmncjaeHbl
B IIOPSAKE UX 00pa30BaHMA) U AP. BOJBIIMHCTBO U3 HUX AasKe CHelnmaJbHo 06be-
mHEMI0CH B IIOCTOSHHO AeMCTBYIOIIYI0 KOH(EPEHINIO TPETECKOTr0 COO0IIeCTRa,
KoTOpad OyIeT CyIIeCTBOBATH 10 MOMEHTA TPUHATUA 3TUX 3aKOHOB, YTOOBI BbI-
Pa3uTh KOHCOJUAMPOBAHHYIO ITO3UINIO, TPEIK/IE BCETO, ITI0 HanmboJiee IPUHIIUIIN-
aJILHBIM BOIIPOCAM TPETENCKO pedpopMbl. VI Bce KaK OMH — He COTJIACHBI, U BCe
Kak OJIMH — KPUTUKYIOT. KpUTUKYIOT JJazke Te, KTO PAHbIIIE IIeJIMKOM U IIOJHOCTBIO
omobpsA...

B srom HOMepe «TC» mpencTaBIeHbI 3aKIIOYEHN HA TaKeT 3aKOHOIIPOEKTOB
0 TpeTelicKoil pedpopMe, ITOATOTOBJEHHBIe IIOCTOAHHO HeiicTByIoIIeil KOH(epeH-
el Tpereickoro coodiecrsa, Poccmiickum IeHTPOM cOmencTBUSA TPETECKOMY
paszoupareascTBy, HanmoHaILHOM TPETECKOI MaIaToi, Accoryanuein y4JacTHUKOB
110 COMIEIICTBIIO B Pa3BUTIUN TPETEIICKOro Pa3oupareasCcTBa (POCCHIICKAsA aponTpaxK-
Hasa acconuanms), [Ipoekrom «KomcopTHas npaBoBas cpexa» naprun «Emgmaas
Poccus», Tpereiickum cygom mpu OAO «azmpom», O0AO «Coepbdank Poccun», a Tak-
ke akcreptHble orfeHKY M. 0. CaBpanckoro, M. 3. Mopo3zoBa u JI. A. Bojsiocosa,
nHTepBLIO ¢ B. A. Mycnnbsm 1 «ocoboe MEeHMe» A. MI. Mypanoga, A. I1. ®niunmoza.

IToTpebyeTcsa HeMaJo BpeMeHU, YTOOBI «II€PEeBAPUTH» BCIO OKa3aBIILYIOCS
B pacmopsaxeunu MuHIOcTa cTpaHbl nH@oOpMalmio. [Ipu o6paboTke MaTepmaaon
BasKHO IIOHATH, YTO OPaTh 3a OCHOBY, & YTO MO3KHO He YUNTHIBATH B JaJIbHENIIIEN
pabore, KoTopyro MMHIOCT, B JInIle CO3NAaHHO ITOZ eTo aruol MeskBegoMCTBEHHON
paboueii TPYNIThI, ITOTEHIMAJIBHO TOTOB ITPOJOJIZKUTh.

W TyT HaumMHaeTCcs caMoe MHTepecHoe. VI, KaxkeTcs, «KJI0U» K PEIIeHNI0 3ToM
«T'OJIOBOJIOMKW» paspaborunkamy yzke HalijieH. MUHMCTEpCTBO FOCTUIMM He CKPhI-
BaeT TOM CTpaTernu, KOTOPOI MPUEP3KUBAJIOCH B X0Ie 3aKOHOIIPOEKTHRIX PabOT.
Ilsia 60pwObBI ¢ TpobJaeMaMy TPETENCKOTO pa3dMpaTeabCTBa IPUMEHAETCA CBOe-
00pas3HbBIl CUCTEMHBIN IIOAXOZ. Ero cyThb COCTOUT B IMIIOTETMUECKOM JeJIEeHUN
BCEX CYII[ECTBYIOIIMX I[EHTPOB TPETENCKOTO pa3bupaTesibCcTBa CTPAHBI HA YEThI-
pe moarpyunrbel. ITlepBasg — HacToAlMe TPOoeCcCHOHANbI TPETENCKOro pa3dmpa-
TeJIbCTBA, TaKMe KaK HamboJee U3BeCTHbIEe I yBaxkaeMble 13 Hux MKAC 1 MAK
npu TIITI P&. Bropada — mpencTaBUTeIN «BeJOMCTBEHHOI'0 apburpazka» Wi, 9TO

Ne 2/3 2014



6 3AKOHOMPOEKTbI O TPETENCKOW PEDOPME

TOYHee, KOPIIOPATUBHOTO apOuTpazka, HalIpuMep, TpeTelickue cynbl «lazmpomar»
u «JIyroiaa». Y4penuTen TPETEeCKIX CyA0B CAEAYIINX ABYX IPYIII, 10 MHEHIIO
MmuHIOCTa, IIpecileyIoT 3aBEJOMO HEIIpaBOMePHBIE 11N, IPEBPATUB MX B CTPYKTY-
PBI IS M3BJIeYeHN S IPUOBLIY (TPeThA IPYIIa) MV OTKPOBEHHO 3JI0yIIOTPebIIAI0-
II1ye TpeTeICKMM pa3byupaTesbcTBOM CTPYKTYPhI (IeTBepTas IPYIIIa).

Bce ocHOBHBIE HOBeJJIBI 3aKOHOIIPOEKTOB (Pa3fiBOEHME CTATyCa OTedeCcTBEH-
HBIX IIEHTPOB TPETEeNCKOTo paszbuparesbcTBa, BBEEHNE AJIA OTAENbHBIX U3 HUX
pas3pelmnTesbHON CUCTEMbI CO3MaHNA C HafleJeHIeM IIPaBOCYyObEKTHOCTBIO I0PM-
IMYeCKOoTo Juia B popMe HEKOMMEPUECKO) OpraHmu3almy, oTpaHudeHe HeEKOM-
MepUYeCcKMMM OpraHM3alMAMI d1ciia co3aTelell TaHHbIX TPeTelICKUX CYI0B, pac-
HIMpeHNe KOHTPOJBHBIX ITOJHOMOYMI KOMIIETEHTHBIX I'OCYLapCTBEHHBIX CYIOB,
dopmamm3anma MIPaBMUJI TPETENCKOro pa3dMpaTesbCTBA, BBELEHME MHCTUTYTOB
I'PaxKAaHCKO-TIPAaBOBOM OTBETCTBEHHOCTHM I AP.), IO 3aMbIcay MuMHIOCTA, JOJIKHbBI
CBECTVM Ha HeT HeloOpble IOMBICJBI yUpeauTeseil TPeTeICKUX CYZOB IIOCJIETHUX
JIBYX I'PYIII, HECKOJBKO OTPAHNYNUTE BOBMOZKHOCTH «BEJJOMCTBEHHOTO apOuTpaska»,
a IJIaBHOe, IPUBECTH K COKPAILEHUIO YNCJa OTeYeCTBEHHBIX IEHTPOB TpeTeii-
CKOro pasodmparesncTBa. IlociiefHee ycJyioBye, ¢ yIETOM HEBO3MOIKHOCTM OTpa-
HUYeHUSA JeATeJIbHOCTM TpeTelicKuX cynoB ad hoc, IpefcTaBadeTcsa HeJOCTUKI-
MbBIM. Jla B 9TOM ¥ HET HUKAKO¥ He0OXOAMMOCTY, IIOCKOJIBKY TOJIBKO €CTECTBEHHBIM
oTbopoM oIpenesndeTcs BOCTPeOOBAaHHOCTD U JKMBYUECTb TPETEHCKUX CYI0B, O IeM
cupaBefyMBO 3aMedaeT E. A. BuHOTpazoBa B OJHOM M3 CBOMX MHTEPBBIO XKypHa-
gy «Tpereiickuii cym»L.

B ony6amkoBanHOM B 9TOM HOMepe «TC» ImakeTe 3aKOHOIIPOEKTOB II0 TpeTeii-
CKOI pe(bopMe U IIOACHUTEJIbHBIX MaTepraJiax IIpeACcTaBJIEHbI Ba2KHbIe IIeJI HO-
BalMM 3aKOHOJAaTeJ bCcTBa. HacKOJIBKO ajleKBaTeH «CUCTEMHBIN mogxon» MuHrocTa
B3ATOMY KypCy Ha IIOBBIIIIEHNE JOBEPUA K TPeTelICKoMY pa3bupaTeabCTBY U CHU-
2KEHVIO Harpy3KIM Ha IrocyJapCTBEHHbIE Cy]_[bI?

IToxoke, uTo B MeTozmoJioruio MyHIOCTa 3aKPaJjloCch HECKOJIBKO KOMIIJIEKCHBIX
o1MO0K. BeIcTpanBasa «JIMHUIO 000POHBI» OT 3JI0yHOTPebJIeHMi1, B pacder He Oe-
petcsa 6a30Boe ycJIOBME — OIlOpa Ha IPaBOBYIO IIPUPOAY TpeTeiicKoro paszbupa-
TeJBCTBA, KOTOpas He MOXKeT OBbITh IIPeACTABJIeHa KaK HeKas IPazxKaHCKO-IIpa-
BOBas ycJyra. VICKIroueH1e IPYHINUIIOB TPEeTeNCKOoro pa3bupaTerbcTBa 13 ITaKeTa
3aKOHOIIPOEKTOB I, IIPe3KJe BCETO, IPUHINIIA IUCIIO3UTYBHOCTH, II03BOJIAET pa3-
paboTumMKaM KOHCTPYMPOBATH HEMBICIMMbIE ¥ HECOOTBETCTBYIOIIME POCCUIICKON
¥ MMPOBOJI IIPAKTHIKeE TPETENICKOT0 pa30MpaTesbCTBa IIOCTPOeHNA. JJMCII03UTUBHOCTD,
110 MHeHMio MuHIOCTa, He 0JIZKHAa IIPOCTUPAaTHCA IIIMPOKO ¥ He KacaeTCsa BOIIPOCOB
CO3aHMA TPETENCKOro cyJa... Boppba ¢ BO3MOKHO 3aBUCUMOCTBIO TPETECKIUX
CYZIOB OTKPBIBAET JOPOTY K CO3/IaHNIO (DAHTOMOB (TPETeICKUX CYZOB B (hopMe I0pu-
JIIMYEeCKOTO JINITA), Y KOTOPBIX 3Ta 3aBUCUMOCTb CTAHOBUTCS BIIOJIHE (POPMAJIM30-
BaHHOM, & BO3MOKHOCTY AJIS 3JIOYIIOTPeOJIeHNi TpeTelickuM pa3bupareabCTBOM
IIyTeM oOpaIlleHnd 10 HaAyMaHHBIM II0BOAM B TOCYIJapCTBEHHBIE CYABI CO CTOPO-
HbI HeflOOPOCOBECTHBIX KOHTPAreHTOB TOJIBKO PACIIMPAIOTCS.

Jywmaro, MHOTME 13 IIPUBEIEHHBIX CEHTEHIMII celfdac JiezkaT Ha CToJIe Y pa3pa-
60TUMKOB 3aKOHOIIPOEKTOB. BO3MOIKHO JI TOMEHATH IIapajurMy, IIPUBECTY KOH-
IeIITyaJIbHbIN ITIOAXO0/, IPEICTaBJIEHHBIN B ITaKeTe 3aKOHOB I10 TPETeCKOo pedhop-
Me, B COOTBETCTBME C IIPABOBOJ IIPMPOAOIL, 4TOOBI He HaJIOMaTh ApoB? CKopee 1a,
gyeM HeT. Bpems errfe ecTs. MblI OITMMNCTBI ¥ BEPUM B 3PaBbIii CMBICJ.

I Marepssio ¢ E. A. Bunorpazmosoii // Tpereiickuii cyz. 2013. Ne 6. C. 69.
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KPUTUKA TPETEUCKOIO COOBLLECTBA POCCUU 7

Ho 4rTobb1 oKOHUATENBHO He 3aIyTaTh Pa3pabOoTUYMKOB, HY?KHO IIOIBITATH-
cs naTh OoJlee HalesKHbIE OPMEHTVPHI, IIOCKOJBKY OJ[HOJ OIIOPBI Ha IIPABOBYIO
IPUPOAY TPETENCKOro pasbmparesbeTBa (4aCcTHO-IIPOIECCyaJbHbIE OTHOIIEHVIA)
MOZKeT oKazaThCA HezmocTaTouHO. IToaTOMy IosiaraeMm, 4To AJd 60pbObBI CO 3J10y-
noTpebJIeHNAMYM B TPETENICKOM pa3bMpaTesbCTBE HY?KHO He IIPOCTO PAHIKMPOBATH
BCEBO3MOIKHBIE IIEHTPBI TPETEeICKOT0 pa30MpaTesbCTBa, a CIenyeT IIPefCTaBIATh
Te HapPYILIEeHNMA 3aK0Ha, KOTOPbIe IIPOMCXOAAT, M MMEHHO Ha HUX pearMpoBaThb He-
06XOVIMBIMM, TOCTATOYHBIMM ¥ afleKBaTHBIMM Mepamyu. Hampumep, 4To0ObI mpe-
JIIOTBPATUTb MaHUILYJIMPOBAHNE IIPOIEAYPOI TPETENCKOTO pa30mupaTe sCTBa MU
Ha3BaHMEM TPETEVICKOTO Cy/a, HeT HeOOXOAMMOCTY OJIEBATh MX B «OJI€ZKIbI» FOPM-
AMYECKOro Jniia, a 10CTaTOYHO BBECTN HOpMaTI/IBHO—HBO‘IHbIﬁ IIOPANOK CO3OaHWUA
TPeTeNICKMUX CyZ0B C KOHTPOJIEM IIPOIeCCYaJbHbBIX JOKYMEHTOB TPETECKIX CyLOB
¥ BKJIFOYEHMEM MX B 0011IeiocTyIIHy0 6a3y. [1y1a mpenoTBpaliieHns mpobieM B cde-
Ppe HeABMZKMMOCTH.., JOCTATOYHO MH(MOPMMPOBATE IIPABO00JIaATEIA O IIOCTYILIe-
HMY PeIlleHNs TPeTeICKOTO Cya B PETMCTPUPYIOIINIL OPTaH ¥ HeT He0OXOMMOCTH
TpeboBaTh 06A3aTEILHOTO MOJIYYEeHN MCIIOJHNUTEIBHOTO JIVICTA Ha pellleHye Tpe-
TEJICKOTO CyZia O IIPU3HAHUM IIPaBa COOCTBEHHOCTN HA HEABUIKMMOE MMYIIIECTBO.

O3zBy4eHHOe IIpefJIozKeHye MOXKeT ObITh JIOIIOJIHEHO peasy3alyel IPUHIAIIA
MH(OPMAIIMOHHOM OTKPBITOCTU AEATEJILHOCTY BCEX TPETENCKMUX CYZOB CTPAaHBbI,
B TOM 4MCJIE 33 CUET CO3JaHUA eIMHOI ob111efocTyIHOM 62361, comepIkaleil Heob-
XOoaMMbIe I 1OCTaTOYHbIE CBEJEHNA O CTaTyCe BCeX OT€HeCTBEHHBIX IIEHTPOB Tpe-
TeJICKOTo paszbupaTesbCTBA.

CmMeHa mmapagurMbl 3aKOHOIIPOEKTOB IIO3BOJIUT M30eKaTh HeOIAarOIPUATHBIX
TIOCJIEZICTBUI, IOCKOJIBKY Oopbba co 3Js0ynoTpebJsieHMAMM He JOJKHA MEIIaTh
JlaJIBHENIIIEMY Pa3BUTHIO TpeTelicKkoro pasbuparenberBa B Poccun n yraeTaTs go-
OpPOCOBECTHBIE IIEHTPBI TPETENCKOTO Pa30MpaTesbCTBa CTPAHBI.

I GoJbIllell HATJIAMHOCTY IPEJCTABJIAEM BHUMAHMIO umrtarteseii CBOTHYIO
TadJIMIy MHEHMIT 10 Han®oJiee IPVHIMNNAIHHBIM BOIIPOCAM TPETENCKOi pedhopMBbI.

XodeTca BbIPA3UTh HaNeXKAy Ha AAJIBHENINNII OTKPBITHIM IMAaJIOr ¢ paspa-
6OT‘-H/IK8.MI/I, KOTOpbIE, YBEPEH, y2Ke ITIOHVMMAalOT BCHO CJIOZKHOCTHb VM YHUKAJBHOCTDH
IIOCTAaBJIEHHOJ IIepeJ] HUMM 3aJ]ady, a, CIIeNOBATENbHO, JOJKHBI IIPVCIIYIIAThCA
K KPUTHEKE U yIeCThb 3aMeYaHN U IIPeJIoKeHNA TpeTelicKoro coobirtectBa Pocenn.

B 21011 cBA3M B 11es1AX opraHmsaimm 6oJiee IIIPOKOTO IIPEACTaBIIEHN MaTepP-
aJIoB, HaNIpaBJIeHHbIX B MuHrocT Poccum B Xozie 00I111eCTBEHHOTO 00CYsKAEHMA I1a-
KeTa 3aKOHOIIPOEKTOB II0 TpeTelicKoil pedpopme, Penakimsa xypHasua «TpereiicKuii
cyn» obpatmiack B MuaIocT Poceym ¢ 3amrpocoM 0 BO3MOKHOCTY MX Pa3MeIlleHn S
Ha CTpaHMIax XKypHaja. B orBerHoM muceMme MuHiocT Poceny riponabopMupoBa-
Jo Penakmuio xypHajsa «Tpereiickuii cyn», YTO JeMCTBYIOIIMe IIpaBuja 3TOr0 He
IpenonararT. OgHAKO aOCOIOTHOE OOJIBIIIMHCTBO BELYIIINX IIEHTPOB TPETEICKOTO
pa3bmparesabCTBa CTPAHBI IOCUUTAM NAJBHENIINI AMAJIOT HeOOXOAMMBIM M BbI-
CKAa3aJIMCh 32 IyOJIMKALMIO IPEAJIOKEHMI Y 3aMeda N, HAIIPaBJIeHHbIX MMy B Mu-
HrocT Poccym. O6beM HanpaBileHHBIX B PelakIpo MaTepyasoB 0Ka3aJCs CTOJNb Cy-
IITeCTBEHHBIM, UTO KaK Pe3yJbTaT POAUJICH CBOeHHBI HoMep «TCx», IoCBAIIEHHO!
pedopme Tpererickoro pazbuparenbcTBa B Poccum.

Inhaenwiii peoaxmop I. B. Cesacmvanoe

Ne 2/3 2014



