NmeHem

Poccuiickoih ®epepauuu

ITOCTAHOBJJIEHHUE
KOHCTUTYLIMOHHOTO CYIA POCCUNCKON OFIEPAITIU

Mo Jely O IMpPOBEPKE KOHCTUTYLMOHHOCTH TMOJOXKEHUI cTaTbu 18
Genepansroro 3akoHa «O  Tperelickux cymax B Poccuiickoii
Oenepaunn», TyHKTa 2 dacTH 3  cTaTed 239  ApOUTpa)KHOro
npoueccyansHoro kojaexkca Poccuiickoit denepantii ¥ MyHKTa 3 CTaThU
10 ®enepanenoro 3akoHa «O HEKOMMEPYECKMX OpraHU3alMAx» B CBSI3H
¢ %an000# OTKPEITOTO akIoHepHoro obmrecTsa «Coepbank Poccumn»

ropog Cankr-llerepbypr 18 HOs16ps 2014 rona

Koneturyuuonnsrit Cyn Poccuiickoit ®enepanuu B coctane Ilpencenarens
B.[l.3opekuna, cyneit  K.B.Apanosckoro, A.U.Boiinosa, H.C.Bonnaps,
I A.T'agxuepa, 10.M.lanunosa, JI.M.XKaprosoit, I'.A. Xunnna, C.M.Kazanuega,
M.M.Kneanapozga, C.[d.Kusasena, A.H.KoxkoTtoga, JI.O.KpacaBunkoBoii,
C.IT.MaBpuHa, H.B.Menbnukosa, 0. 4.Pynkuna, H.B.Cene3nena,
0.C.Xoxpskosoii, B.I.SIpocnasuesa,

PYKOBOIACTBYsCH cTaThedd 125 (wacte 4) Koucturynum Poccuiickoi
(Qenepauyy, MyHKTOM 3 4acTH MEPBOi, YacTAMU TPEThEH M UETBEPTOI CTATHHU 3,
4acTblO NEpBOH cTaThM 21, cTaThamu 36, 47', 74, 86, 96, 97 u 99 dencpannHoOro
KOHCTUTYHMOHHOro  3akoHa «O  Koncrtutynmonnom Cynae  Poccuiickoii
Denepamuny,

paccMoTpen B 3acefaHuy 0e3 NpPOBEANECHUS CIYIIAaHHMS AENO O INpOBEpKE
KOHCTUTYLMOHHOCTH cTaThu 18 dexmepaipbHOro 3akoHa «O TpeTeWCKHX cynax B

Poccuiickold denepannu», nynkra 2 gactd 3 cratbu 239 ATIK Poccuiickoii
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Oenepauun u myHkra 3 ctatbd 10 @epepansHOro 3akoHa «O HEKOMMEPYECKUX
OpraHU3AIUIXY.

[ToBomom k paccmoTpeHuto jena sBujack xanoba OAO «Cb6epbank
Poccun». OcHoBaHMEM K pacCMOTPEHMIO Jejla sSBHJIAch OGHApYXMBLIAsACH
HEONpEeACNEHHOCTE B BOIIPOCE O TOM, COOTBETCTBYIOT 1M Konctutynumun
Poccuiickoii @enepanun ocnapuBacMbIe 3asBUTEIIEM 3aKOHOIIOI0XKEHU.

3aciywas coobuienne cyapu-aoxnaquuka JI.O. KpacaBuyukoBoit, uccienoBan
NpEACTaBICHHBIE JOKYMEHTHl M WHBIE Marepuansl, KoHCTUTYHHMOHHEIN Cyn

Poccuiickoit depepaunu

YCTAaHOBHUI:

1. Cornacno cratee 18 ®enepanrHoro 3akoHa ot 24 wmrons 2002 roma Ne
102-03 «O Tpereiickux cymax B Poccuiickoit ®emepanmu» Tpereickoe
pa3dMpaTenbCTBO  OCYHIECTBIAETCS HA OCHOBE MPUHIMIIOB  3aKOHHOCTH,
KOH(QUAECHUNAIBHOCTH, HE3aBUCUMOCTH H OECIIPUCTPACTHOCTH TPETEHCKUX CYHCH,
JUCNO3UTUBHOCTH, COCTA3AaTEILHOCTH U paBHOMNpaBus CTOpoH. B cuiy nynkra 2
yacti 3 ctatbu 239 AIIK Poccutickoil @enepanun apouTpa)KHBIHd Cy1 OTKa3bIBaeT
B BBIJAY€ HCIIOJHHUTENBHOTO JMCTa Ha MPUHYAUTENBHOE MCIOJHEHUE pEIleHUs
TPETEHCKOIO CyJla, €CJIM YCTAHOBUT, UTO PEUICHUE TPETEHCKOro cyia HapyllaeT
OCHOBOITONAraroIre MPUHITMIIB POCCUIICKOro Mpaga.

B cootBercTBUM ¢ myHkToM 3 crated 10 denepansHoro 3akona ot 12
sauBaps 1996 roma Ne 7-®03 «O HekoMMeEpYECKUX OpraHMU3amusX» HaJI30p 3a
JEATEILHOCTHIO aBTOHOMHONW HEKOMMEPUYECKON OpraHu3alliid OCYUIECTBISIIOT €e
YUpeAUTEN B TIOPSANKE, NPETYCMOTPEHHOM €€ YIPEUTENLHBIMU JOKYMEHTAMH.

1.1. Kak cunenyer wu3 mnpencrtaBiaeHHbIXx B KoHcturyumonnwsiii Cyn
Poccuiickoit ®denepanum maTepuanoB, TpeTEHCKUWH Cya TIpd aBTOHOMHOMN
HekoMMepyeckol  opranmsaumm  «llentp  Tperefickoro  PazbupartenscTBay
pewenreM oT 26 utoHs 2012 roaa ymosnetBopust uck OAO «Coepbank Poccnm»
k OO0 «CODPUM» (momxnuxky) u rpaxpanuny A.C.Hlutio (nopyuurtenio) o

B3bICKaHUN C€ HUX COJMAapHO 3aJ0JDKCHHOCTH 110 JOTOBOPY 06 OTKPBITUH
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HEBO30OHOBNSAEMOM KpeauTHOH JMHKUU B pasmepe 13 003 667 pybseit 54 komeex,
BKIIOYas ocHoBHo# moar (12 500 000 pyGneit), NpoleHTH 3a IOJIb30BaHUE
KpEeOUTOM, MNAaTy 3a TMOJb30BaHHE JUMUTOM KDEAUTHOW JIMHWM, HCYCTOMKY 3a
HECBOECBPEMEHHOE TIOTAIlICHHE MPOLEHTOB M HEYCTOWKY 3a HECBOCBPEMEHHOE
[OTallleHde IIaThl 3@ I[OJB30BaHWE JIMMHUTOM KpeAUTHOM muHMH. Tem xe
peluenneM TpeTeiickuit cyn obpaTtun B3sickanne Ha umyiectso OO0 «CODPU/»
(BO HCIIOJTHEHME 3aKIIOYEHHBIX MEXAY HUM W MCTIOM JOrOBOPOB 3ajiora |
unotekn) n Ha umyniecteo A.C.1IuTtsa (BO UCTIOTHEHME 3aKTIOYCHHBIX MEXAY HUM
¥ UCTLIOM JIOTOBOPOB 3aJI0Ta ¥ NOPYUYHUTENLCTBA).

Ap6urpaxusiit cyx ropona Cankr-IletepOypra u Jlenunrpaackoi obnacry,
kymna OAO «Cb6epbank Poccum» o06paTuiiock B CBS3U C HEUCHOJHEHUEM
OTBETYMKAMM  pEIleHusi TpeTeickoro cyaa B AOOPOBOJIBHOM  TOpsJIKe,
onpexenenueM orT 31 oxTabps 2012 roma, OCTaBJCHHBIM 0e3 Uu3MeHcHUs
nocraHosuenreM deaepanpHoro apbutpaxHoro cyna Cesepo-3amnaiHoro okpyra
or 10 nmexabps 2012 roma, 3aseieane OAO «COepbanxk Poccum» o BBIHAYE
VCIIOJHUTEFHOTO JIMCTa Ha TPUHYIUTEILHOE HCHOJHECHWE JAaHHOr0 peumeHuUs
ynosieTBopui, oTBeprHyB noBogsl OO0 «COOU/I» 06 OTCYTCTBUM 3aKOHHBIX
OCHOBaHWUM JUIS TIepejiayd cropa Ha pacCMOTpEHHME TPETEHCKOTO cyha IpH
aBTOHOMHOM HEKOMMEpPYECKOMH opranuzauuu «IleHTp TpeTeiickoro
Pa3buparenscTBa», IOCKONBKY, Kak OBLIO YCTaHOBIEHO, COOTBETCTBYIOLIEE
TpeTelickoe corjiameHue OBUIO BKIIOYEHO B TEKCTHl 3aK/IIOUEHHBIX MEXIY
CTOPOHAMH  KPEJIWTHOrOo  JOroBOpa, JOroBopa MIMOTEKW M JIOroBopa
NOPYYUTENLCTBA, MNPOTOKONBl K€ pa3sHOIJIaCHM M WHBIE JIOKa3aTCIbCTBa,
noxrsepxkaaronime, uto OO0 «CODU» BeHABHTANO NMPU 3aKIIOYEHHU ITHUX
JIOrOBOPOB Kakue-1ub0 BO3PaKCHHA OTHOCHTENLHO COAEPIKAHUSA TPETCHCKOTO
COTMALIEHHUss M Tepelayd BO3MOXHEIX CIIOPOB Ha pPAcCMOTPEHHUE JaHHOrO
TpeTeifckoro cyna, B jelic OTCYTCTBYIOT. IIpy 3TOM CyIbl HE HAlLIH OCHOBAHMU
ANA TPHW3HAHUS YKa3aHHBIX JOTOBOPOB, COHEpXKalluX TPETCHCKHE OrOBOPKH,
JOTOBOPAMH IIPHCOEIUHEHHS, OTMETHB, 4TO WX GopMa M COAEPXKAHUE HEC

COOTBETCTBYIOT (OpMyNspy WM HWHOM cTaHmapTHOH  QopMme, KoTopas
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ucrnonszoBaigacek 661 OAO «C6epGank Poccum» mnpu 3aKiIOYEeHHH MOJOOHBIX
JIOTOBOPOB C IPYTUMH JINLIAMM.

[ToctanoBnenueM  [lpesuauyma  Beicuiero  Apbutpaxnoro  Cyna
Poccuiickoii ®depeparuu ot 16 wmions 2013 roma ykasaHHBIE CyJEOHBIE aKTEhI
OTMEHEHBI, B yaomsieTBopeHun 3asBieHus OAO «Cbepbank Poccum» o Belgade
MCTIONHUTEABLHOTO JINCTA OTKAa3aHO Ha TOM OCHOBAHMM, YTO PacCMOTPEHHE cCropa
TPETCHCKUM CYIOM, CO3JaHHBIM IIpY OpraHu3ally, Y4YpeIuTeNaeM KOTOpOi
SBJSETCA OJHA U3 CTOPOH DTOTO CIIOpa, CBUACTENLCTBYET O HAPYLIECHUH IapaHTHi
00BEKTUBHOM GECTIPUCTPACTHOCTHU TpeTeiickoro cyna, GakT coOmoneHus KOTOPhIX
apOUTPaXHBIMU CyJlaMi HWKECTOSIINX HHCTaHIUI TpoBepeH HE ObLIL.

Hapymenue mnonoxenusMu ctatbu 18 @epepansHoro 3akona «O
TpeTelickux cyaax B Poccuiickoit ®enepauun», nmyHkra 2 4yactd 3 cratbu 239
ATIK Poccuiickoit ®enepaunu v nyHkra 3 crathil 10 ®enepanbHoro 3akona «O
HEKOMMEDPYECKUX OpPraHi3auusX» CBOWX IIpaB, T'apaHTUPOBAHHBIX CTaThsIMu 4
(aacTh 2), 8 (dacts 1), 10, 15, 17 (wacts 1), 34 (vacts 1), 45 (9acts 2), 55 (4actn
3) u 120 Koucrtutyuuu Poccuiickoit ®enepauynu, OAO «COepbank Poccun»
ycMaTpUBaeT B TOM, YTO 3TH MOJIOXKEHMSA — IO CMBICIY, IpHUAaBaeMOMY MM
NpaBONPUMEHUTENLHOM MPakTUKOM, — TO3BOJSIOT paccMaTpUBaTh pEUIEHHE
TpeTeMcKoro cyJa Kak Hapyllaiollee  OCHOBOIOJararoliuMe  MPUHLMIBI
pPOCCHIICKOTO MpaBa, eciii OHO NPHUHATO IO CIOpY, OJAHOH M3 CTOPOH KOTOPOro
ABIIAETCA YUpEIUTENL AaBTOHOMHONH HEKOMMEPUYECKOW Opranusaniu, Ipu KOTopoH
Co3JaH JaHHGLIN TpeTeHCKUU cyl, M OTKasplBaTh Ha 3TOM OCHOBAHWM B BBIIAYE
UCTIOJTHUTENIFHOTO JTUCTA Ha €ro NPUHYAUTEIBHOE UCTIONHEHME.

1.2. Kak crneayet u3 crareit 74, 96 u 97 ®enepalbHOTO KOHCTUTYLIMOHHOTO
3aKOHa «O KoncTtutyunossom Cyne Poccuiickoit Denepauun»,
Koncturynuonnelit Cyn Poccuiickoit ®enepanuu, IpoBepss To0 xanobe
00BEeIMHCHUS TPaXkAaH KOHCTUTYLIMOHHOCTh 3aKOHOITOJOXKCHNAN, TPUMEHEHHBIX B
KOHKPETHOM JIeTIe, paCCMOTpEHHE KOTOPOIo 3aBEPIICHO B CYJE, U 3aTparnBarommx
KOHCTUTYLIHOHHEIE TpaBa W CBOOOJBl, Ha HapylIEHUE KOTOPBIX CChUIAETCH

3aABUTENH, MPUHHUMACT ITOCTAHOBJIIEHWE TOJIBKO IO HPCAMCTY, YKazaHHOMY B
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xanoGe, W JIHIb B OTHOIIEHWH TOW YacTH aKTa, KOHCTUTYIMOHHOCTH KOTOPOH
TIOZIBEpraeTcs COMHEHMIO, OIICHMBAsA KakK OYKBaJIbHBINM CMBICH paccMaTpUBacMBIX
3aKOHOIONOKEHWH, TaK M CMBICH, NpUAaBacMbli UM OQHMUUANBLHBIM U HHBIM
TONKOBAHMEM VI CIOXHBIIEHCS NpaBOTPIMEHUTENLHON NPAKTHKOM, a TaKXke
HCXOJd W3 WX MecTa B CHCTEME IMPaBOBBIX HOPM, HC OyAy49H CBA3aHHEIM MpH
NPUHATHN PEUICHNS OCHOBAHUSAMH M JIOBOAAMM, U3JIOKEHHBIMU B xanooe.

COOTBETCTBEHHO, TMONOKeHus craTen 18 @enepamsHoro 3akoHa «O
Tpereiickux cyaax B Poccuiickoit denepaunmn», MyHKTa 2 yactk 3 crtathu 239
ATIK Poccuiickoii denepaunu 1 nyukra 3 cratbn 10 denepanpHoro sakoxa «O
HEKOMMEPYECKIX  OpraHu3aluAgX»  ABAAIOTCA ~ NPEAMETOM  pacCMOTpEHUA
Konctutyuuonnoro Cyna Poccniickoit @enepaliin 1o HacTOAIEMY Ny B TOU
Mepe, B KAakoil 3TM MONOXKEHMA B WX B3aNMOCBA3M CJIy>KaT OCHOBaHUEM Ul
paspellicHusi BONPOCa O BO3MOXXHOCTH BBLIAYM MCTIOJHUTEABHOTO JIMCTa HA
MPUHYANTENHLHOE HCIONHEHUE PEUICHUS TPETEHCKOro cyna NPUMEHHUTENBHO K
clydasiM, KOTJla CTOPOHA, B IOJIE3Y KOTOPO# OHO TPHHATO, ABIACTCA OAHUM W3
yupeauTesiell aBTOHOMHOM HeKOMMepueckoil opranusauvu, mpu KOTOPOW co3xaH
J@aHHBII TpeTeHCKUi Cy .

2. Cormacao Kosvctutynum  Poccuiickoit =~ denepanuu  KaxJjoMy
rapaHTHUpyeTcsl rocyaapcTBeHHas, B TOM 4YMCIC cynebHas, 3amura €ro mnpas U
cBoGox (cTaTes 45, yacth 1; craths 46, 9acTh 1); mpaBo Ha CyJIeOHYIO 3alIUTy
ABISIETCA HETIOCPENCTBEHHO NEHCTBYIOMINM, OHO TNPU3HACTCS W IapaHTUPYCTCi B
Poccuiickoit ®epepaunu corizacHo OOUIENPH3HAHHBIM MNpUHOMIIAM ¥ HOpMaM
MEXXIyHapOJHOTO mNpaBa W B cooTBeTcTBUM C KoHCTUTynMeH Poccuiickoit
depepanuu (ctates 17, yacTs 1; cTaThbst 18).

[leHHOCTDH MpaBa Ha CyAcOHYIO 3alUTY KaK Ba)KHEHIIEH KOHCTUTYLIMOHHOM
rapaHTHU BCEX APYrHX TpaB U cBobon obycrnosnena 0COOBIM MECTOM CyIeOHOM
BJIACTH B CHCTEME pasjejicHVs BiacTel ¥ ee NpeporaTuBamMu 10 OCYIIECTBICHHIO
IIpaBOCY I¥isl, BRITEKAIOWIMMU U3 CTaTel 10, 11 (wacts 1), 18, 118 (vacts 2), 120
(uacts 1), 125, 126 u 128 (vacth 3) KoHCTUTYUUH Poccuiickoit dencpauui.

HpI/IHIII/IH 6CCIIPCHXTCTBCHHOTO JOCTyna K MnpaBoCyauio, KOTOpBIﬁ BBITEKACT U3
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NMPUBEJEHHBIX ~ KOHCTHTYLHMOHHBIX — MOJIOKCHMI, TIpU3HACTCA B KAUCCTBC
GyHIaMEHTANBHOTO NPUHLHUIA BCEM MEXIYHAapOIHBIM COOGIIIECTBOM: COTJIACHO
MesxIyHapoaHOMY TaKTy O IpaXJaHCKUX W TIOJMTUYCCKHUX TNpaBax (myskT 1
ctatbu 14) v KoHBEHIMHU O 3allATE MpaB YeIOBEKA 1 OCHOBHAIX cBo6oa (MyHKT 1
CTaThb! 6) KaXIBli B Cilydae CIopa O €ro rpaxJaHCKux IpaBax U 00s13aHHOCTAX
MMEET NIPaBo Ha CIpaBeuIBoe U MyOauuHoe pasdupaTenbCcTBO Aeia B pa3yMHBLI
CPOK HE3aBHCHMBIM, OECIPUCTPACTHBIM M KOMIIETEHTHBIM CYAOM, CO3NAHHBIM Ha
OCHOBAHUY 3aKOHa, Npy COOTIOAECHUM NIPUHIIMITA PABCHCTBA BCEX TICPEA CYIOM.

COOTBETCTBEHHO, KaK HEOQHOKpaTHO ykasbiBan Konctutymmonusii Cyn
Poccuiickoii ®enepaunn, Poccuiickas ®@eaepalys Kak TpaBoBOC TOCyAapCTBO
oGs3ana obecreumBaTh 3(GGEKTHBHYI0 3aMIATYy NpaB ¥ CBOOON 4eOBEKAa U
rpaXKJaHuHa  IOCPEACTBOM  NpaBOCY]Ms,  OTBCHAIOWIEro TpeOOBaHUAM
CTIpaBELIMBOCTH, Ha OCHOBE 3aKOHOJATENLHO 3aKPETICHHEIX KPUTEPUEB, KOTOPLIC
B HOpMaTuBHOIt dhopme (B BHAE OOMINX NpaBuil) NPEJONPEACISIOT, B KAKOM CY/ie 1
B KaKoil MPOIEAype TOMIEKHAT PACCMOTPEHIIO KOHKPETHOE €0, ITO MO3BOJACT
cyny (cymwe), CTOpoHaM, APYTMM YYacTHMKaM TMpolecca, a Takoke HHEIM
3aMHTEPECOBAHHBIM JiHlaM M30exaTh NpaBOBOA HEONPEACTCHHOCTH B JAHHOM
Borpoce (mocTanoBieHns oT 16 mapra 1998 roza Ne 9-TI, ot 20 derpans 2006
roga Ne 1-TI, ot 17 stuaps 2008 roaa Ne 1-T1, ot 25 mapta 2008 rona No 6-11, ot
26 mast 2011 roma Ne 10-IT u ap.).

3. TapanTupys rocyJapCcTBeHHYIO, B TOM HHMCIE cynebHyo, 3alIUTy MpaB U
ceob6on uenoBeka M rpaxpanuHa, KoHCTUTyUMA Poccuiickoit  denepaunnt
OIHOBPEMEHHO 3aKPCIIACT TIPaBo KaXJAOTO 3alluilaTe CBOM IpaBa U cBOOOIBI
BCeMH CITocoGaMil, He 3alpelleHHBIMU 3aKOHOM (CTaThst 45, HacTh 2). K gucny
TaKUX — OOLIETPU3HAHHBIX B COBPEMEHHOM MpaBOBOM 00lLecTBE — CIOCOOOB
paspellieHys TPakKIaHCKO-TIPaBOBBIX CITIOPOB, MPOMCTEKAIOUIMX u3 CcBOOOJIEI
JIOTOBODA, KOTOpOii Hapsi Ly & aBTOHOMUEHN BOJIH YYaCTHUKOB
NpeaNpUHIMATENBCKON 1 HHOM KOHOMUUECKOH JeATETLHOCTA 00y CIOBINBAIOTCSA
JIMCMO3UTHBHEIC Hauajga rpaXJ1aHCKO-TIPpaBOBLIX M rpa<IaHCKO-TpoLeccyanbHbIX

OTHOUICHMIH, OTHOCHTCA OOpalieHne B TpeTecKul cyn — MEXKIYHAPOIHBIN
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KOMMEPUYCCKHH apOuTpaXk WM BHYTPEHHUM TpeTelickuit cyn (TIOCTOSHHO
HEUCTBYIOIMI TPETEHCKUH Cyl WU TPETCHCKUH CYA, 06pa3zoBaHHEIA CTOpOHAMHU
1A pelIeHns KOHKPETHBIX cropos (ad hoc).

O6pammasch B psijie CBOUX PEIIeHNH (TOCTaHOBICHUSA OT 4 anpens 2002 rona
Ne 8-T1, ot 17 mapta 2009 roma Ne 5-IT u ot 26 mas 2011 roma Ne 10-TT;
onpezeneHus ot 26 okra6ps 2000 rona Ne 214-0, ot 15 mas 2001 rona Ne 204-0,
oT 20 despans 2002 roga Ne 54-O u ot 4 wrons 2007 rona Ne 377-0-0) k ananusy
3aKOHOIONIOKEHUH, ONpeleNstoluX —IpaBoMOYMs  TpeTerckoro cyxa IO
PACCMOTPECHHUIO CIIOPOB, BBITCKAIOUMX W3 TIPAKAAHCKUX NpPaBOOTHOLICHUH,
Koncrutyumonnsiit Cyx Poccuiickoit Penepaunu  npumen K - CIEAyIOMKUM
BBIBOJIAM:

B Poccniickoii ®enepaliyii npaBo CTOPOH Ipax1aHCKO-TIPABOBOrO CIIOpa Ha
ero rnepenady B TPETEHCKHIH Cyl OCHOBAaHO Ha CTaThe 45 (gacts 2) Koncruryuuu
Poccuiickoii demepanun BO B3aHMMOCBS3H C €€ CTaTheH 8 (wactp 1), cormacHo
xoTopo#i B Poccuiickoit ®denepauni TapaHTHPYIOTCA cBo00a IKOHOMHUYECKOHT
JEATENPHOCTA W TOAJEpKKAa KOHKYpCHUMHM, M cTathed 34 (wacte 1),
3aKperUIsIomeil  paBo  KaXAOro Ha CBOOOAHOE WCHONB30BaHME — CBOMX
CIIOCOOHOCTEH U UMYIIECTBA JUIs PEINPHHIMATENLCKON U UHOU HE 3aTpelIeHHOM
3aKOHOM DKOHOMUYECKOU NEATEIIBHOCTH;

TpeTelickue Cyabl, Mo cMEIcTy cTatet 10, 11 (qacTh 1), 118 (uacts 1) n 124-
128 Konctutyumu Poccuiickoit ®enepannu u deepalbHOTO KOHCTHTY IHOHHOTO
3akoHa OT 31 mexabps 1996 rona Ne 1-®K3 «O cynebnon cucreMe Poccuiickon
denepaiuy, HE OCYHIECTBISIOT TOCYAapCTBEHHYIO (cynebHyio) BIacTh W HE
BXOHNAT B cynebuyio cucreMy Poccuiickoit @enepanuy, COCTOAIIYIO U3
rocyJapcTBEHHBIX CYNOB. OTO, OJHAKO, HE O3Ha4yaeT, HTo KoHcTuTynus
Poccuiickoit ®ejiepani HUCKIFOYAET TEM CaMbIM BO3MOXHOCTb paspeHICHUA
rpaXIAHCKO-TIPABOBBIX CIIOPOB  MEXJAYy 4YaCTHRIMH JIMUAMH B TPOUEAYpC
TPETEHCKOTO pa3bupaTenheTBa MOCPEACTBOM TPETEUCKIX CYIOB, JEUCTBYIOIINX B
KauecTBe MHCTUTYTOB TIpaKIaHCKOro oOlIecTBa, HaNCTICHHBIX yOIUYHO

3HAaYUMBIMH (I)yHKHME{MI/I -
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TpeNoCTaBIeHIE 3aNHTEPECOBAHHBIM JIMIIaM TpaBa Mo CBOEMY YCMOTPEHHUIO
00paTUTECA 3a pa3pelieHueM Cropa B TOCYIapCTBEHHEIH cyn (cyx obumiei
IOPUCAMKIIMH, apOWUTpaXkHbI Cyd) B COOTBETCTBMM C €ro KOMIETCHIHEH,
YCTAHOBJIEHHON 3aKOHOM, WM M36paTh ambTepHATHUBHYIO (OPMY 3alIMTEI CBOMX
npaB ¥ 00paTUTHCA B TPETEHCKMIl CYJ — B KOHTEKCTE rapaHTUH, 3aKperuleHHBIX
cratbaMu 45 (yacts 2) u 46 Konctutyunu Poccuiickoii ®denepaunu, — caMo 110
cebe HEe MOXET paccMaTpUBaThCS Kak UX HapylICHWE, a, HalpOTHUB, paclIUpACT
BO3MOXHOCTH paspellieHust cnopoB B cdepe TpaxiaaHckoro odopora. CTOPOHEI
criopa, 3aKinouasi COrjlalieHHe O €ro Mepejaye Ha pPacCMOTPEHME TPETEHCKOro
Cyla W peamusys TEM CaMbIM CBOE MpaBO Ha CBOOOAY JOroBopa, A0OpOBONBHO
COTNIAIIAIOTCA TIOAYWHUTHLCS TpaBiilaM, YCTAHOBICHHBIM IS KOHKPETHOTO
TpeTeNcKoro cyaa. B Takux ciydasx npaBo Ha CylIcOHYIO 3alIMTY, KOTopas — Io
cMbicy cTathu 46 Komcrtutyuwn Poccniickoit denepaunu — J0/DKHA OBITH
NOJHOM, >(QQEKTUBHOW W CBOEBPEMEHHOH, obecrmeunBacTCs BO3MOXKHOCTBIO
oOpamenns B MPeIyCMOTPEHHEIX 3aKOHOM CIy4YasX B TOCYAapCTBEHHBIA CYH, B
YaCTHOCTH IyTEM T0Jauu 3asBlenus 06 OTMEHE pellleHus TpeTelcKkoro cyna ndo
0 BBbIZ@U€ WCIOJHUTEIBHOTO JHCTAa Ha TMPUHYAUTECIHHOE WCMOJHCHHE PCINEHHUS
TPETEUCKOTO Cyaa.

Omnupasich Ha NpuBENcHHBIE TpaBoBsle nosunuu, KoncrurynuonHsit Cyn
Poccuiickoit ®emepaunn B IlocTanosnernu or 26 HosOps 2011 roxa Ne 10-I1
Npu3HaJ NMPaBOMEPHBIM OOpalleHue YacTHERIX JIMU — B NPEJENax peanu3aliui MU
Ha OCHOBE aBTOHOMHHM BOJM IIpaBa Ha CBOOOXY HOroBOpa — K TPETCHCKOMY
pa3buparenbCTBY B chepe TpakHaHCKUX [PaBOOTHOWEHHUIT, TAE MOMYCKaeTCs
paspelieHne CIOpOB IOCPEACTBOM OOIIECTBEHHOTO CaMOPEryJIMpOBaHHUS, a
myOJAMYHBIE HMHTEpPEChl O0OCCIEeYMBAIOTCS 3aKOHOJATEIbHBIMU  TPCANHCaHUAMMY,
YCTAHABIWBAIOIIUMY  TNPOIEXYpHl  TpeTeiickoro  pa3dHpaTenbcTBa,  HMTO
MpeArnonaraeT HajlddMe TapaHTHi CIPAaBEMIMBOCTH ¥ OeCHpUCTPacTHOCTH,
MPUCYIUX JTFO6OMY CyjecOHOMY pa3OMpaTeNnhCTBy B CHITY TpeOOBaHHI CTaTbu 46
Konctutyuun Poccuiickoii ®enepaunu Bo B3aMMOCBA3M co cTaTheit 6 Konpenuun

0 3alIUTE MpaB YECJIOBCKA U OCHOBHBIX cB0OOO/I.
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3.1. B cratee 18 ®enpepansHOoro 3akoHa «(O TpeTEHCKUX Cylax B
Poccuiickoit ®emepanium» TEPEUUCICHB OCHOBHBIE TIPMHIMIB TPETEHCKOTrO
pasbuparenbcTBa — 3aKOHHOCTh, KOHQUAECHUUANbHOCTH M JIUCMO3UTHBHOCTD,
COCTA3aTEILHOCTH M paBHOIIpABHE CTOPOH, HE3aBUCHUMOCTL M OECIIPUCTPACTHOCTE
TpeTeiicKUX Ccydaeil. OTH TNPUHOUIBI, COTNaCHO COBPEMEHHOM  NOKTpHHE
CIIPaBeIMBOTO MPaBOCYAMs, OTHOCATCA K YMCITY (QyHAaMEHTalbHBIX, OJHAKO B
TPETENCKOM pa30UpaTeNbCTBE UX MPOSBICHUE UMEET CBOU OCOOEHHOCTH, KOTOPhIE
00YCIIOBJIEHB! YaCTHOM, HEFOCYAaPCTBEHHOMN IIPUPOION TPETEHCKOro Ccyaa.

Tak, mpuHIKN 3aKOHHOCTH B TPETEHCKOM pa3OMpaTeNbCTBE O3HA4YaceT, B
YaCTHOCTU, YTO HApyUICHHE pElIEeHUEM TPETEHCKOro cyla OCHOBOIIOJAraroumx
IIPUHIMIIOB POCCHHCKOTO MpaBa MM BEIHECEHUE UM PELIEHUS TI0 CIIOPY, KOTOPHIH
B COOTBETCTBHUM C (QelepalbHbIM 3aKOHOM HE MOXET OBITh MpeAMETOM
TpeTelickoro pa3OWpaTenbCTBa, SIBIACTCS OCHOBAaHMEM JUIS OTMEHBI (OTKasa B
JICTIOJTHGHUH) TAKOr0 peUleHWs KOMIICTEHTHBIM cyaoM ex officio. Ilpuniumn
JVICIO3UTUBHOCTH, OTPaXalOMMUl BONIO CTOPOH JOTOBOpa Ha 3aKIITOYEHHUC
TPETEWCKOro cOrjlallleHiss Kak OCHOBBI TpeTeiickoro pa3bupaTenscTBa W Ha
COTIacoBaHKE ero MpaBuil, UMeeT OoJiee MIMPOKOe COMEPIKAHNE, HEKEN TIPUHIIHIT
IUCIO3UTHBHOCTH B FPaXKAaHCKOM CYIOIIPOU3BOICTBE.

Uro KacaeTCs 3aKPEMJIEHHOr0 B MEXAYHapOIHBIX AOr0BOpax, OONbIIMHCTBE
HAI[MOHANGHEIX 3aKOHOB M TpaBWiaxX TpeTeiickoro pasz0oupaTeNbCTBa TPUHIMIIA
HE3aBHCUMOCTH U OeCTpUCTpPACTHOCTH TPETEHCKMX CYyHeH, TO BHITEKANOIIUE M3
rero TpeGoBaHVs MPOU3BOIHBI OT TpeOOBaHUH K CY/IbIM roCy1apCTBEHHBIX CY/IOB,
aHAJNIOTWYHBl U TOAXOIBI K OCHOBOMOJArarolUM TapaHTHIM HUX IEATEIBHOCTH,
HATIPaBJICHHBIM Ha OOECIEYeHNe pealn3allii rpakIaHaMi U UX 00bCAMHCHUAMY
(opranusanuAMM) NpaBa Ha CIPaBeANUBOE pa3dupaTenbCTBO JIC/ia HE3ABUCUMBIM U
GecrpucTpacTHBEIM cyxoM. Mexonsa us storo denepalbHbli 3aKOH «O TpeTercKux
cymax B Poccuiickoit @eneparuuy» 3ampeniaet 00pa3oBaHHE MOCTOAHHO
JEACTBYIOINX TPETEHCKNX CyHOB NMpy (GeAepanbHEIX OpraHaX rocyIapCTBCHHOH
BJIACTH, OpPraHaX rocyNapcTBeHHON BiacTu cy6bexToB Poccuiickoi depepanuu U

opraHax MecTHOTO caMmOoynpaBieHus (a63all BTOPOH MyHKTa 2 CTaThy 3), a TaKxe
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u3bpanne (HazHAYeHWE) TPETCHCKUM CyJbed ¢u3MYECKOro 1ula, KOTopoe B
COOTBETCTBHH C €r0 MOJDKHOCTHBIM CTATYCOM, OIpEJENICHHBIM (denepanbubM
3aKOHOM, HE MOXET GBITh M306paHo (HasHAa4YeHO) TPETEHCKUM Cylabeil (MyHKT 7
cTatbu 8).

WHEIX oOrpaHuueHuii B OTHOUIEHMHM 0Opa3oBaHWA TPETEHCKUX CYHOB
®enepanpubiii 3akon «O Tpereiickux cypax B Poccuiickoi depepaunn» He
COIIEPXKNT: Kak CleAyeT u3 af3aia nepBoro MyHKTa 2 €ro cTaThu 3, oOpa3oBBIBaThH
IOCTOSTHHO AEMCTBYIOIINE TPETEHCKHE CYABI MOTYT OpraHu3aluyu — FOPUIANICCKUE
NMlla, CO3/aHHbIC B COOTBETCTBUY C 3aKOHOAATENBCTBOM Pocceuiickoii dexepauny,
U ux ob6benuHeHus (accolManiy, COI03bl), B TOM 4YHCIE, CIEAOBATENbHO, U
aBTOHOMHBIC HEKOMMEpYECKUE OpraHu3aluH, KaKOBBIMH, COrJacHo
depepanpHoMy 3aKkoHY «O HEKOMMEPYECKNX OPTaHW3aLMsX», MPU3HAIOTCA HE
UMeEIoIIe WICHCTBA HEKOMMEpPUYECKHUE OpraHu3anuy, KOTOphle CO3AAI0TCsA B LEJIAX
peocTaBieHust yeuyr B cdepe oO6pasoBaHus, 30paBOOXpaHCHUA, KyIbTYphI,
HayKH, mpaBa, GU3MYECKOW KYJIBTYpHl M CIIOPTA W HHBIX chepax ¥ HaI30p 3a
JIeITENHHOCTBIO KOTOPBIX OCYUIECTBISCTCS B TOpPAAKE, MNpelyCMOTPCHHOM
YUpEAUTENBLHBIMY JOKYMEHTAMH TaKUX OPraHW3allli, NPEXAe BCEro yCTaBOM, a
TaKKe YIPEAUTENLHBIM JTOTOBOPOM, MO0 HENOCPEICTBEHHO YUPEANTENAMH, 0o
CHEeLMAaNbHO  CO3JAHHBIM  KOHTPOJBLHBIM — OpraHoMm  (TIONEYMTENBCKUM MU
HAGITIOIATEIbHEIM COBETOM, PEBM3MOHHOM KOMHCCHENH), 111060 C UCTIONB30BAHUEM
pasnuuHEIX GOpM OTYETHOCTH, B TOM HHUCIC my6nnyHoi (MyHKT 3 crathu 10 u
cTatha 14).

He3aBUCHMOCTE TPETEHCKOTO Cy/bH, U30paHHOro (Ha3Ha4YeHHOro) B COCTaB
[I0CTOSHHO HCHCTBYIOIETO TPETEHCKOro Ccyna, OT OpraHu3alud — y4peInTEIs
JIRHHOTO TpeTelickoro cyaa obecrnevynBaeTcs 3alpeToM Ha BMECIIATENLCTBO B €ro
JEATENBHOCTD M0 PACCMOTPEHHIO CHOpA ¥ B MPUHATHE PENICHHUS 1O ISy OpraHoB,
JOMKHOCTHBIX JIMIl ¥ COTPYIHHUKOB 3TOH OpraHM3aluH, KOTOpas yrnpaBOMO1CHa
JUILDL Ha YTBEPAKICHUE MPONEYPHBIX TIPAaBUT COOTBETCTRYIOUIEN JACATETHHOCTH U
cnyucka TPETEWCKUX CyHed (KOTOpBIM  MOKET UMETh 00s13aTEeNBHBIA  UIIA

pCKOMeHHaTGHBHHﬁ XapaxkTep I CTOpOH), a TarkKe ITOpPsJIKOM BBITIIATHI um
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FOHOPApOB M KOMITIEHCAIINH HHEIX PacX0A0B, CBA3AHHEIX C yYaCTHUEM B TPETCHCKOM
pa3bupaTenhcTBE: Kak cleayeT u3 craTem 15 @epmepanshoro 3akoHa «O
TpetTelickux cynax B Poccuiickoit ®denepauun», Opems 3THX pacxoloB, COCTaB
KOTOPBIX OIpEJelAeTcs MpaBHJIaMi KOHKDETHOTO TIOCTOSIHHO JeHCTBYIOWIEro
TPETEHCKOT0 Cy/ia, HECYT CTOPOHbI CIIOpa, a pasMep BO3HarpaxaeHus (roHopap)
3aBUCUT OT 3apaHee OINpeAeleHHOr0 pasMepa YIUIaYyMBaeMOro aBaHCOM
Tpereiickoro cbopa, 4YacThb KOTOPOTO MOMJEKHUT PacpENCICHUIO  MEXAY
TpETEMCKUMHU CYABbSIMH BHEC 3aBUCHMMOCTH OT pe3yJIbTaTOB PAaCCMOTPEHWUsA aena
(cama JKe OpraHM3alUsg-yupeAMuTeNb JIMIIb MO0Jy4aeT COOTBETCTBYHOLUME
JAEHEXKHBIE CPEJCTBA, OCYUIECTBIAET UX XPAHEHHUE 1 BBITLIATY ).

He3aBHCHMOCTE TPETEHCKOTO CyJIBH OT CTOPOH pacCMaTpUBAEMOI0 CIopa
NOJpa3syMeBAET, Kak NpPaBuio, OTCYTCTBUE TPYAOBHIX (paboTHUK — paboTozaTelns,
HayalbHUK — MOJYMHEHHBIH), rpaXKIaHCKO-TPaBOBBIX (MODKHUK — KPEAMTOp) U
MHBIX TIPaBOOTHOIIEHNH (aIMUHUCTPATHBHEIX, GMHAHCOBHIX, CEMEHHBIX ¥ T.1.), @
OecIIpUCTPacTHOCTL OOCCIeurnBaeTcs 3aKOHONATEIbHBIM 3aKPETUIEHHEM  pAza
crienyManbHbBIX TpeOOoBaHUi, KOTOpHIE MNPEABABIAIOTCS K TPETEHCKMM CYAbAM:
cornmacHo MyHKTY 1 crateit 8 delepalbHOTO 3aKoHa «O TpeTefcKuX cylax B
Poccuiickoii ®enepamyiy TpeTelickum cyabeil MOXeT OBITh H30paHo (Ha3HAaYeHO)
JIULO, NPSAMO WJIM KOCBEHHO HE 3aMHTEPECOBAHHOE B UCXOJE A€ja U ABJAIOUICECS
HE3aBUCUMBIM OT CTOpOH. Takoif MOAXOA coTriacyercs ¢ MpaBOBOM MO3ULMEH
Konctutyumonunoro Cyna Poccuiickoit denepamyu, B CUy KOTOPOH OTCYTCTBUE
npey6exaecHIs U TMPUCTPACTHOCTH CO CTOPOHEI CY/bU ABJISETCS HEOOXOIMMBIM
YCIOBHEM CIpaBeUTBOrO cyaeGHoro pasbupartensctsa (ITocraHosmenue oT 25
mapta 2008 rona Ne 6-IT).

Sroif Ke Heny NOAYUHEHB! IpeaycMoTpeHHble DenepanbibiM 3aKoHOM «O
TpeTeiickux cynax B Poccuiickoli dencpaunin» npasuia GopMUPOBAHHs COCTaBa
TpeTeiickoro cyna (ctathbst 10) M MOPANOK OTBOJA TPETEHCKUX CyleEH (cratbs 12),
KOTOPGLIA [PH HANMYUH COOTBETCTBYIOUIMX OCHOBAaHMH, CBUIETEJILCTBYIOUIMX O
HecOGIIONEHN UMHI TIPEAyCMOTpPEHHBIX CcTaThell 8 HaspaHnoro ®deaepaibHOro

3akoHa TpeOOBaHWi, Kaxpas W3 CTOPOH BIpaBe 3aABUTh M30PAaHHOMY C€IO
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TPETEUCKOMY CYABE: TaK, U0, K KOTOPOMY IOCTYINIIO OOpalleH e B CBA3M C €TI0
BO3MOXHBIM M3bpaHueM (HazHAYEHNWEM) TPETeHCKNUM Cyabel, 0043aHO COOOIKTE
0 HAIMYUU OOCTOSATENBLCTB, SBIASIOMINXCA OCHOBAHUAMU JUIA €r0 OTBOJAA; €CIIM XKC
yKa3aHHBIE OOCTOATENLCTBA BO3HUKIN BO BpeMA TPETEHCKOro pasdupaTeNbCTRa,
TpeTeifcKuii Cyabs HOJDKEH Oe3 IpoMeIeHys cOOOMMTh 00 3TOM CTOpOHaM H
3agBUTH caMooTBOA (MyHKT 1 cTaten 12); cropoHa MOXET 3asiBUTh OTBOXA
u36paHHOMY €10 TpeTeiickoMy Cyabe B Clydae, €cin 0OCTOATENBCTBA,
ABJIAIOLIMECS OCHOBAaHWSIMHU JUIsI OTBOAA, CTall WM3BECTHBI CTOPOHE TIOCIE
u36paHNs €10 OTBOJUMOIO TPETEHCKOro cyiapu (MMyHKT 2 cTaThd 12); BBIABJICHUE
TaKUX 0OCTOATENLCTB Ha CTAAWH PacCMOTPEHUS KOMIIETEHTHBIM CYIOM BOMNpOCa O
BBIIaYe UCITONHUTEIBHOrO JIUCTa MO0 MpU OClIapUBAaHMM PENICHUS TPETEHCKOIOo
cyoa OymeT sABIATBCA O€3yCJIOBHBIM OCHOBaHWEM JUJid  OTKasa B BblIaAue
ACIOJHUTENBHOro Jiucta (MyHKT 2 craThbd 46) nubo 11 OTMEHBl pPELIEHUS
TpeTelickoro cyaa (MOAIyHKT 1 cTaTeu 42).

Kak cnenyet uz ®enepansroro 3akona «O TpeTelickux cynax B Poccniickoit
denepanyny, B MOCTOSHHO NEHCTBYIONIEM TPETEHCKOM CyJ€ Mpoueaypa OTBOAA
TpETEWCKOro CynpM MOXET OBITh ONpejeNeHa MpaBUaMd  MOCTOAHHO
JEHCTBYIOWEr0 TpeTelckoro cyaa (MyHKT 3 cTaThu 12), KOTOpHIE COrJIAcHo
IIYHKTy 3 €ro cTraTbu 7 SBIAIOTCA HEOTHEMJIEMON YacThlO TPETEHCKOro
COTMAllEHHs;, ecii TpeTelCKnit Cy/Absd, KOTOpOMY 3asBJeH OTBOX, He Oeper
CaMOOTBOJ I Jpyras CTOPOHA HE COTJacHa ¢ OTBOJOM TPCTEHCKOro CyIbH, TO
Bompoc 00 OTBOJXE TPETEWCKOTO CYIBU pa3pelracTcs Ipyrumu TPETEUCKUMU
CyJbAMH, BXOIIIIMMHU B COCTAB TPETEHCKOrO Cyaa; BOMPOC o0 oTBOJE
TPETENCKOTO CyObH, Pa3pEINaroIero Crop €AMHOJIMYHO, paspemacres 3THM
TpeTelcKUM Cyabed (IyHKT 5 CTaThH 12); COOTBETCTBEHHO, Kak B ciyd4ae
CaMOOTBOIA TPETEHCKOTO CYABW, TAaK W TPM COTNAaCHU JPYroél CTOPOHBI C
3asBJICHHEIM OTBOJIOM TIOJHOMOUMS TPETEHCKOTO CyIb1 MpeKpamaroTes (CTathbs 13).

3.2. Takum oOpasoM, camo TI0 cebe TpPUBEAECHHOE HOPMaTMBHOC
perynupoBaHue — C YYCTOM MpaBOBBIX MO3UIIMA KouctutyunonHoro Cyna

Poccuiickoit ®enepanuyi, BBEIPAXEHHBIX WM B COXPaHAIONMX CBOKO  CHITY
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peINeHUsX, — HE JAeT OCHOBAaHMI JUIi BHIBOJA O HEBO3MOXHOCTH nepefadnd Ha
paccMOTpPEHHUE TTOCTOAHHO NEHCTBYIONICIO TpeTelickoro cyaa, 06pa3oBaHHOr0 NpH
ABTOHOMHON HEKOMMEPUYECKOM Oprannsalvi, IpaKAaHCKO-IIpaBOBOro CIopd,
OHOW W3 CTOPOH KOTOPOTO SBIsACTCA YYpCHWTCI]B JIAHHOW aBTOHOMHOM
HEKOMMEPYECKOW opranu3auin.

4. Kak HeOIHOKpaTHO ykasbiBan KOHCTHTYUMOHHBIHA Cyn Poccniickon
denepanyi, KOHCTUTYLHOHHOE PAaBHOTPAaBUC MOXKET ObITE OOecreyeHo JIMIb
npd  YCNOBMM  €AHHOOOpAsHOTO — MOHMMaHWs U TOJNKOBAHHA BCEMU
NpaBONpPUMEHNTENAME TPaBOBOA HOPMbI, KOTOpad, CIEAOBATENLHO, JOJKHA
oTBeYaTh TPeGOBAHMIO ONPEAETICHHOCTH, SCHOCTH WU HEABYCMBICICHHOCTH,
HEOTNpeJeIeHHOCTh COAEPXKaHWs TMpPaBOBOH HOPMEI, HaMpOTHBE, JOTyCKaeT
BO3MOKHOCTH HEOTPAaHHYEHHOIO yCMOTPEHHs B NPOLECCE NpaBONPUMEHCHUA 1
BeJleT K MPOU3BOJIY, @ 3HAUMT, K HAPYIICHUIO HE TOJNLKO MNPUHIMNOB paBeHCTBA
¥ BEPXOBEHCTBA 3aKOHA, HO U yCTAHOBJIEHHBIX CTAThAMU 45 n 46 (wactin 1 u 2)
Koucturyuuu Poccuiickoit dejiepanuy rapaHTui rocyaapCTBEHHOM, BKIIOYAs
cyne6GHylO, 3allUTHl 1pas, cBo6OA M 3aKOHHBIX MHTEPECOB TpaKnaH
(mocTanoBienus oT 25 anpens 1995 roxa No 3-T1, ot 15 urons 1999 roma Ne 11-
I, ot 25 despans 2004 roma Ne 4-TL, ot 20 anpens 2009 roma Ne 7-11, oT 6
nexabps 2011 roga Ne 27-I1, ot 29 nons 2012 romxa Ne 16-T1, ot 22 anpens 2013
roga Ne 8-11 u np.).

4.1. O6pamasch K mporeccyanbHbIM acTlieKTaM OCHOBAHHOM Ha MOI0XKCHUAX
Kouctutynuun Poccuiicko#t @ejiepaiii BOSMOKHOCTH paspClICHHA TpaXXAaHCKO-
MPaBOBBIX CIIOpPOB IIOCPEICTBOM TpeTeiCcKOro pa3bupaTelbCTRa,
Kouctutyuonnsiif Cyx Poccuiickoit @ezepannu B [TocTanoBiieHUH OT 26 Mas
2011 roxa Ne 10-T1 npuien K ClAeIyIOUIUM BEIBOJIAM:

IIPUCYUNH TPaKJAHCKUM IPAaBOOTHOMCHUAM PHUHIUIT JHCIIO3UTUBHOCTH
pACHIpOCTpAHSETCA W Ha  NPOUECCyalbHBIC  OTHOMICHUA, CBSI3aHHBIE  C
paccMOTpeHNEeM B CyAaxX B MOPSAIAKE TPaXIaHCKOTO CYJIOTPON3BOJICTBA CTIOPOB,
BO3HMKAIOMINX B XOJ€ OCYILECTBICHNS QUINIECKUMH U IOPUIUICCKUMHU JIMIIAMH

l'IpCIUTpI/IHI‘IMaTCHBCKOI‘;I U WHOW HE 3anpemermofx’1 3aKOHOM 3KOHOMHUYECKOM
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NEeSTeNbHOCTH, AMCHO3UTHBHOCTH B TpaKJaHCKOM CYJONPOU3BOJACTBE O3HAYACT,
YTO NpOUECCYalbHBIE OTHOIICHMS BO3HMKAIOT, HM3MEHSIOTCS M IPEKpallaroTCs
rMaBHBIM 00pa3oM 110 WHUIMATUBE HEMOCPEACTBEHHBIX YYACTHHMKOB CHOPHBIX
MaTephalbHEIX PaBOOTHOIIEHNH, KOTOPBIE UMEIOT BO3MOXHOCTE C TIOMOIIBIO CYy/a
PACTIOPSXATHCS POLECCYaTbHBIMU TIPaBaMU W CTIOPHBIM MAaTEPUAIBHBIM MPABOM;

JaHHOE TpaBUIIO PACNpOCTPAHACTCA M Ha MPOLECCyallbHLIC OTHOUICHHUA,
BO3HUKAIOIIHE B CBA3M C OCMApUBAaHNEM DEWICHUN TPETEHCKUX CYNOB, NMOCKOIBKY
B OCHOBE 3THX IIPOLECCYATBHBIX OTHOIEHUH JIEXHUT JIOTOBOP, COTTTACHO KOTOPOMY
CTOpPOHBI (YaCTHBIC JIMIA) JOBEPAIOT 3aIUTY CBOWUX TIPKAAHCKUX  TIpaB
M30paHHOMY MM COCTaBY TpeTeiickoro cyjia u MpU3HaIOT €ro peHIeHUs; BMECTE C
TeM Tepeada Cropa, KOTOPbIli BO3HUK MM MOXET BOSHUKHYTh MEXK/Y CTOPOHAMH
Kakoro-nn6o KOHKpETHOro MPaBOOTHOIIEHUS, Ha pACCMOTPEHNE TPETEHCKOro Cyaa
ocTaeTcs albTEPHATHBHON (OpPMON 3alUTHl NpaBa ¥ HE MPEBpaIaeT caMo 1o cebe
TpeTelickoe pasbUpaTelbCTBO B COOCTBEHHO CYIEOHYIO dbopMy 3alIUTHI Tpasa,
DAaBHO KaK ¥ He [OPOXAACT HHBIX FOPUANYECKMX TOCIEACTBUH, NOMHIMO
NpeTyCMOTPEHHBIX 3aKOHOM HMMEHHO Ul TPETEHCKOro pEeIUCHUs, KOTOpoE — B
CHIy IOPHUIMYECKOH NPUPOILI TPETEHCKOro pa3OMpaTeNbeTBa — NPUHUMACTCA
TpeTeHCKUM CYJOM OT CBOET0 WMCHHM, 00s3aTENbHO JUIsi CTOPOH Ha OCHOBE
J06POBOJIBHOTO MCTIOMHEHMS, a 00€CeYeHre ero NPUHYAUTEILHOTO HCIOTHEHMS
HAaXOOMTCA 3a TpeleNiaMH TPETEHCKOro pacCMOTpEHMs M ABJACTCA 3ajaqyeit
roCyJapCTBEHHBIX CYIOB ¥ OPraHoOB MPUHYUTEIHEHOTO UCTIOIHEHUS.

Wcxomst M3 OJTOTO YCTAHOBJIEHHBIM IEHCTBYIOIMM 3aKOHOAATCIBCTBOM
TepeucHs OCHOBAHMM JUId OTMEHBI (0TKa3a B BBIade MCMONHUTEIBHO JHUCTA HA
NPVHYANTETLHOE  VMCHONHEHWE) — PCICHMA  TPETEHCKMX — CYHOB  MMCCT
pcdeprBIBAIONMIl  XapakTep W TIPEIyCMAaTpUBAET Kak OCHOBAHMA, HAIMIMAC
KOTOPBIX MOMJICKNT JOKa3bIBaHMIO CTOPOHOHW, TPOTHB KOTOpOH IIPUHATO
COOTBETCTBYIOIEE peuicHne (MOMIYHKT 1 CTaThu 42 w noanyHkT 1 myHKTa 2
ctathu 46 ®ecpepancHoro 3akoHa «O TpeTeHCKHMX cynax B Poccuiickoit
depepanmu», vactb 2 craThi 233 W 4acTh 2 crateu 239 AIIK Poccuiickon

depmepaunu, uvacTb BTopas cTarbu 421 wu 4MacTe mNepBad CTaTbd 426 TTIK
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Poccuiickoii denepanmu), TaK M OCHOBaHWs, HaJIWYME KOTOPHIX TIOATICKUT
YCTAHOBJICHUIO KOMIIETEHTHBIM CYIAOM, a WMEHHO: CTop, paccCMOTPEHHBIH
TpeTeiiCKIM CYIOM, HE MOXET ObITh NPEIMETOM TPETEHCKOro pasOupaTeNnLCTBa B
COOTBCTCTBHM ¢ (eJepalbHBIM 3aKOHOM MIIM  PEIeHHE TPETEHCKOro Cyna
HapylllacT OCHOBOTIOJIATaloIMe IPUHINTIEL POCCHUHMCKOro Ipasa (MOAIMyHKT 2
ctatbd 42 M MOAUYHKT 2 myHKTa 2 cTaThu 46 @enepanpbHOro 3aKoHa «O
TpeTeiickux cyaax B Poccniickoit ®denepanuu», 4acts 3 CTaThu 233 u yacTth 3
ctatby 239 AITK Poccuiickoit demepannu, 4acTb TpeThd CTaTbu 421 U 9acThb
BTOpas crathu 426 T'TIK Poccniickoi ®enepauni).

AGCTpaKTHBIH XapakTep HOPMAaTUBHOCTH, 3allOKEHHOH B IOHATHH
«OCHORBOTIONArarouye IPUHIUILEL  POCCHHCKOTO npaBay, MU3HAYaIBHO
MpeoNpeNecH BBICOKOI CTeneHbl0 06001enHOCTH 00ECTBEHHBIX OTHOIICHUH,
KOTOpHIE DErYJIMPYIOTCS Ha OCHOBE OTUX MPHUHIMIIOB, W TIOTOMY HE MOXCT
paccMaTpuBaThCs KakK  HENONYCTHMBIH  OTX0A OT MNpUHLMIA IpaBOBOM
OTIpEeNENeHHOCTH, TeM O6oiee C Y4eToM TOro, HYro JIaHHBIH  NPUHIUTI
KOHKpETU3UpOBaH (efepanbHbiM 3aKOHOAATENIEM TpH bopMynpoBaHUM IPYIUX
OCHOBaHMU JUIT OTMeHHl (OTKa3a B BbEIA4Ye HUCIOJHUTCIBHO JINCTa Ha
NPUHYANTENBHOE MCIIONHEHNE) PEMIEHAs TPETEHCKOro Cyaa, B TOM TUCIE TAKOro,
KaK HECOOTBETCTBHE COCTaBa TpeTeiickoro cyaa mnonoxeHusM @enepanbHOro
sakoHa «O TpeTelickux cymax B Poccuiickoit denepaunm», yCcTaHaBIHBAIOMNM
Tpe6oBaHKs, KOTOPEIM NOIDKEH OTBEYATh TPETCHCKMH CyIbS U HeCOOJI0AEHNE
KOTOPBIX CIIYXHUT OCHOBaHMEM JUIST €ro OTBOAA.

Ha MoMeHT (OpMHpPOBAaHHs COCTaBa TPETCHCKOro Cyaa JUld pa3periCHMs
COOTBETCTBYIOIIETO TPaXIAHCKO-TIPABOBOIO CMOpa TPEAMOCHUIKI AJd  OUCHKH
CrIocOoGHOCTY M30HpaeMbIX (HasHAuaeMbIX) TPETEHCKUX CyHeH obecneyuTs €ro
GecrpUCTpacTHOE paspelienue — €  TOYKM 3pEHUd  TaKuX CyOBEKTUBHEBIX
KaTeropui, Kak an03033penﬁe, MOpanbHBIE TPHHIMUIEL, —OOYCIOBIEHHOE
IPUYMHAMHE IICHXONOTHYECKOr0 MMM HHTEJIIEKTyarbHOro Xapakrepa CUTyaTHUBHOE
OTHOILICHIE K OHOM U3 CTOPOH CTopa U T.A., — OTCYTCTBYIOT. OGCTOATENLCTBA XKE,

CBUIETENBCTRYIOIIME O MPAMON Ml KOCBEHHOH 3aMHTCPECOBAHHOCTH TpeTeiickoro
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CyIpM B HCXOHE Jcia, €ro 3aBUCHMMOCTH OT OJIHOW W3 CTOPOH CIOpa, BKIOYasd
Takoil BHEMHUI (akTop, Kak GopManbHBIE WM JIMYHBIC CBA3U C 3TON CTOPOHOM
WM €€ MPEACTAaBUTENIEM, U TEM CaMbIM BbI3bIBalOUIME 0OOCHOBAHHBIE COMHEHUA B
GECpUCTPACTHOCTH ~ TPETEHCKOro  CyAbM,  JO  Hayama  TPETEHCKOro
pa3bupaTebCTBa JAPYrofl CTOPOHE CIIOpa MOIYT OBITH HEM3BECTHBI, HO MPU UX
oOHapyXeHUN Tocie U30paHus TPETCHCKOro CyJbU SIBISIOTCA OCHOBAHMEM A
€ro OTBOJA.

COOTBETCTBEHHO, MPU OlLICHKE OECTPUCTPACTHOCTH TPETEHUCKOTO CyABH BO
BHUMAHUE NMPUHUMACTCS KaK ero JIM4Has MO3UIMs M0 KOHKPETHOMY ACIy, TaK U
06BEKTHBHEIN KpUTepuil, a UMEHHO HalM4Ke CBA3€H TPETEUCKOro CyabU ¢ OJHOM
U3 CTOPOH CIIOpa WK e¢ TPEJICTaBUTENEM KaK 0OCTOSATENBCTBO, KOTOPOE — HCXOIs
3 TIPEANOCHUIKHA, YTO 3aBUCHMBII TPETEHCKUHA Cylbs MOXKET ObITH MPUCTPACTHEIM
IpyM pacCMOTPEHUH Jela, — I[I03BOJSIET TIOCTaBUTh IIOJ COMHECHHE €ro
HE3aBUCUMOCTb OT Hee JIHO0 ONpelenuTh, UMENUCH JIK JOCTaTOYHBIE TapaHTuu,
MCKJTIOYAIOIINE BO3MOXKHOCTH €r0 IMpeIB3ATOr0 OTHOIIEHMSA K IpYro# CTOpOHE
ciiopa. VIMeHHO TNOITOMY TIOJNOXKeHMs1 cTaThu 18 @exepanpbHOro 3aKoHa «O
Tpeteiickux cymax B Poccniickoit demepanum», MyHKTa 2 4acTH 3 CTaThu 239
ATTK Poccuiickoit ®emepannn u myHkTa 3 cratbi 10 degepanbHoro sakoHa «O
HEKOMMEpPYECKUX OpraHu3alusax» Kak ¢lIuHas HOpMaTMBHasg KOHCTPYKUMA
paccuWTaHa Ha pa3NUYHRIE CHTYalluW, BO3HVKAIOIINE B CBA3M C OCTapHBaHMEM
pCLIEHUt TPEeTEeHCKUX CYIOB: HalpuMep, Cyjibs, paspeIualomuid cruop o
pacTOPXKEHUM JOTOBOpPA apeHbl, ABJIACTCS COYUIPEHUTEICM IOPUANICCKOro JIMLa,
KOTOpOE, B CBOIO OYepejlb, ABJIACTCS €ANHCTBEHHBIM YUPEIUTEICM OpraHu3allini-
nctua (nocraHosieHue PenepansHoro apbutpaxsoro cyna Ceepo-3aragHoro
okpyra oT 6 wmions 2005 roma mo nery Ne A56-50320/04); nonmblil cocTas
TpeTeiickuX Cyfedl HaxoAUTCs B TPYHAOBHIX OTHOLICHHSX C OpraHM3alMen-
yupeauTeneM, 3aHAMast pyKOBOASIINE JOJDKHOCTH B €€ IPaBOBOM ACNAPTAMCHTCE, &
mpeJiceiaTellb TPETEHCKOTo CyJa OJHOBPEMEHHO ABJAETCS BHUIE-NPE3UICHTOM,
YJIeHOM KOJUIErMalbHOr0 UCIIONHUTEILHOr0 OpraHa npaBjieH st 3TOH OpraHu3aunuu

(noctanoBnenve degepanbHOro apOUTPakHOro cy1a MOCKOBCKOTO OKpyra oT 30
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yronst 2012 roga mo geny Ne A40-78556/11-68-671); eMHONMYHBIA TpEeTeHCKUH

Cy b1, KOTOPBIT OXHOBPEMEHHO ABJIACTCS HaYaIbHMKOM MPAaBOBOIO AeNapTaMenTa
OpraHM3aliM-yupepnTes, Ha3HayaeTcs INpeAcefaTeNieM TpeTelcKoro  cyaa
(mocranosnenne DeaepanbHOro apOUTPAKHOIO  Cyna 3amaHo-Cubupckoro
okpyra ot 10 mons 2014 roxa mo geny Ne A45-19364/2013).

4.2. @epepaldbHBIl 3aKOHOJATENb, YCTaHaBJIMBas ncyeprnbBarolInii
IepedeHh OCHOBaHUM IJIA OTMEHBI (OTKasa B BbIAA4C MCIOIHWUTCIBHO JMCTA HA
MPUHYJUTENHHOE ~ WCIONHEHWE) —peIleHHs  TPETCHCKOTO  CyAa,  YHMTBRIBAJ
criennduKy Tperelickoro pa3duparenscTsa, 00yCnoBINBAOILYIO, B CBOIO OYEPED,
0coOEHHOCTY JeiicTBUS B €ro  pamMKax MNpUHOWIA  HE3aBUCUMOCTH U
6eCIpUCTPACTHOCTH TPETCHCKUX CyJIeH, OPUEHTHPYA TEM CaMbIM KOMIICTCHTHBIC
cyqel Ha [OpUHATHE pelleHus, Hanbonmee  OTBEYAOWIErO TpeOOBaHUAM
CrpaBelJINBOCTH.

MesxIy TeM TpakTHKa MPUMEHCHHUs MONOKEHUH CTaThu 18 denepansHOro
sakona «O TpeTeiickux cymax B Poccumiickoit ®exepauyn», MyHKTa 2 yacTu 3
crathi 239 AITK Poccuiickoit ®eaepauuu u nyHkta 3 cTaThi 10 dejepanbHoOro
saxoHa «O HEKOMMepYecKUX OpraHu3aluax»  apOUTPaXHBIMH  CylaMH,
COXMBIIAsACS ¢ ydeToM Tosunma Ilpesnamyma Beiciiero ApOHTpaXkHOro Cyna
Poccuiickoii ®eaepaliiy, He TO3BOJAECT B KaXIOM KOHKPETHOM Clydac JOCTHYDb
JIOJDKHOrO GajjaHca WHTCPECOB BCEX JIMIl, YYacTBYIOMIMX B COOTBETCTBYIOUIMX
NPaBOOTHOIIEHUAX, W TPUHATH PEIICHHE, Hauboliee oTBeyarollce TPEOOBAHUAM
CIpaBe/TIMBOCTH, T.C. VCXOAA M3 TPENYCMOTPEHHBIX NEHCTBYIOMMM MPaBOBEIM
pEryTHpOBAHMEM NPEAETIOB YCMOTPEHMS KOMIETEHTHOrO Cyla IO yCTaHOBIICHITIO
0GCTOATENLCTR, SBIAIONIMXCA OCHOBaHMeM JUld OTMEHBl (OTkasa B BblAade
UCTIOJIHUTETBHONO JIMCTA Ha MPUHYANTENBHOE UCTIONHEHNE) PeIICH)s TPETEHCKOro
Cyia, YTO MpeAroiaraeT HeoOXOIMMOCTb YCTAHOBJICHUS HApyMICHUA TIPUHLMIIA
6eCOpUCTPACTHOCTH TIPH PACCMOTPEHUM KOHKPETHOTO CIopa WMEHHO COCTABOM
TpeTeHckoro Cyha, HO TPM 3TOM HE HCKIOYAeT y4YeT B ITUX MELIX €ro

oprammauu01{1—10—npa30351x CBSI3EN CcO CTOpOHAaMH CIIopa.
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MHoe TIOHMMAaHWE YKa3aHHBIX 3aKOHOMOJIOXKEHWI HE corinacyercda ¢
pEITekatomumn 3 Konctutyuuu Poccuiickol denepalnu, B TOM YHUCIE €C crateit
8 (uacte 1), 17 (uacts 3) u 34 (4acTh 1), npuHIUNaMM  CTaOMIBHOCTH
rpaXIaHCKOTO 0GOpOTa, HEAOMYCTHUMOCTH MPOU3BOILHOTO BMEIIATC/ILCTBA KOTO-
60 B YaCTHBIE AeNa i OCYLIECTBICHNS NpaB ¥ cBOGO/ YeIOBCKa U IPaXAanHa €
HapylIeHHeM IIpaB U CBOOOI APYTHX JIMIL.

Hcxons U3 U3JI0KEHHOr0 U PyKOBOJCTBYACH CTAThIMU 6, 47‘, 71, 72, 74, 75,
78, 79, 87 u 100 denepanbHOro KOHCTUTYLMOHHOIO 3aKOHa «O KOoHCTUTYUIHOHHOM

Cyne Poccuiickoit @enepauyny, KOHCTUTY IHOHHBIH Cyn Poccuiickoit @enepannu

NOoOCTAaHOBUI:

1. TIpu3HaTE MONOXEHNA cTaThu 18 defiepalbHOro 3aKoHa «O TpeTeHCcKuX
cynax B Poccuiickoit denepanun», MyHKTa 2 yactw 3 cratem 239 AIIK
Poccuiickoif ®enepanuu ¥ mynkra 3 cTaten 10 PenepainbHOTO 32KOHA «O
HEKOMMEpPYECKAX ~ OpraHu3allusix» HE  MPOTHBOpEHAIMMH Konctutyuuu
Poccuiickoii Defepalliu, MOCKOIbKY 3TH MOJOXKEHUA B WX B3aUMOCBA3M — IO
CBOEMy KOHCTUTYIMOHHO-TIDABOBOMY ~CMBICAYy B CUCTEME JIEUCTBYIOLLETO
[IPaBOBOTO PEryIUPOBAHMA — HE IPEATOJIAraloT 0TKa3s B BEIAA4C WCITOTHUTEIEHOTO
JIUCTA HA MPUHYIUTENBHOC UCTIOIHEHNC PELICHNA TpETENCKOro cyia Ha TOM JIMIIb
OCHOBAHHMHM, YTO CTOPOHA, B TOJH3Y KOTOPOH OHO MPUHATO, SBIACTCA ONHNM u3
yupenuteseil aBTOHOMHON HEKOMMEPUECKOH Opranusaninu, npu KOTOpPOW co3aH
IAHHEIN TpEeTEHCKUH CY .

2. Tlpusnanue TIONOXKEHUH CTaThU 18 denmepansHoro 3akona «O
TpeTeHCKUX Cylax B Poccuiickoit Mdemepamuu», MyHKTa 2 YacTd 3 CTaTbH 239
ATTK Poccuiickoit denepauriit U ITyHKTA 3 ctateu 10 denepalbHOro 3aKOHA «O
HEKOMMEPYECKMX ~ OpPTaHW3auMsX»  HE  NpOTMBOpEYalinMH KoHcTUTYIHH
Poccuiickoit ~ denepauyu  He  TPEHATCTBYET — BHECCHUIO benepaibHBIM
3aKoHOJATENEM — Mcxons u3 Tpebopanmit KoHCTUTY N Poccuiickoit denepaunn
¥ ¢ ydeToM Hacrosmero [TocTaHOBICHNA — U3MEHEHMH B JciicTByrOlICE MPAaBOBOC

pel‘yﬂl/IpOBaHI/Ie, HanpaBJICHHBIX Ha COBCpIUCHCTBOBaHI/IC nopangka nu MpUHLIUITOB
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co3maHus (opraHuzanud, (GOPMHUPOBaHWs) TPETEHCKUX CYHOB, C TeM YTOOBI
00eCITeInTh 3alUTy TIPaB CTOPOH TPaXXAaHCKO-TIPaBOBOTO CIOpa Ha CIPABEATIHBOC
TpeTeiickoe pa3dupaTeiIbCTBO.

3. CynebGuple axThl MO JeNy OTKPHITOrO aKUHOHEPHOTO obuecTra
«C6epbank Poccum», BEIHECCHHBIE Ha OCHOBAaHUHW CTATRH 18 ®denepanbHOTO
3akoHa «O Tpeteiicknx cynax B Poccuiickoit ®enepauum», MyHKTa 2 vacti 3
cratbu 239 ATIK Poccmiickoit ®efepauun 1 myHkTa 3 cTaTthu 10 deaeparbHOro
3akoHa «O HEKOMMEPUYECKUX OPraHU3allUuAX» B MCTOJIKOBAHUH, PACXOASMIEMCA C
WX KOHCTUTYUMOHHO-TIPABOBBIM  CMBICJIOM,  BBIABICHHBIM B HaCTOAMICM
[TocTaHOBACHNY, MOAJIEXKAT MEPECMOTPY B YCTAaHOBJIEHHOM IIOPAAKE, €CIM I
3TOr0 HET MHBIX MPENITCTBUMN.

4. Hacrosimee ITocTaHOBICHIE OKOHYATENBHO, HE MOJUIEKUT 00XKaI0BaHHIO,
BCTymaeT B CHIy €O JHA OQUUHAIBHOIO onyONIUKOBaHUA, JCUCTBYET
HENOCPCACTBEHHO M HEe TpeOyeT TMOATBEPKAECHUS NPYrUMH OpraHamu U
JIOJDKHOCTHBIMHU JINUAMH.

5.  Hacrosmee IlocraposjeHue  MOMJICKUT  HE3AMCLJIUTEIBHOMY
onybiukoBaHuio B «Poccuifckol  TraseTey, «CobpaHuu 3aKOHOJAATENbCTBA
Poccuiickoit ®epepaunu»y U Ha «OQuUUUANEHOM MHTEPHET-TIOPTANC npaBoOBOM
nHGOpManuu» (Www.pravo.gov.ru). I10cTaHOBIEHUE HOTKHO OBITE ONYOJIMKOBAHO

taioke B «Bectanke Konctutyumonnoro Cyaa Poccuiickoit denepauau».

Kouctutyumnonusiii Cyn
Poccuiickoit denepanyu

Ne 30-I1



